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NAMES AND ADDEESSES OF ATTORNEYS
OP RECOED

MESSRS. LYON & LYON,
LEWIS E. LYON, Esq.,

FREDERICK W. LYON, Esq.,

811 West 7th Ave.,

Los Angeles, California,

Attorneys for Appellants and Defendants.

MESSRS. TOWNSEND & HACKLEY,
CHAS. E. TOWNSEND, Esq.,

ROY C. HACKLEY, JR., Esq.,

Crocker Building,

San Francisco, California,

Attorneys for Appellees and Plaintiffs.

In the United States District Court

for the Northern District of California,

Southern Division.

In Equity No. 4090-R

GROVER D. TURNBOW,
Plaintiff,

vs.

FARMERS' COOPERATIVE EXCHANGE, 1st

Doe, 2nd Doe, 3rd Doe, 4th Doe and 5th Doe,

Defendants.

PLAINTIFF'S INTERROGATORIES
Interrogatory I. State, as of the date upon

which the bill of complaint was filed herein, the
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character of the organization of defendant, the busi-

ness of which is conducted under the name "Farm-

ers' Cooperative Exchange".

Interrogatory III. State precisely the nature of

the business conducted by defendant at its place of

business in Santa Cruz, California. [21*]

Interrogatory IV. State where the principal

place of business of defendant is situated.

Interrogatory Y. State the location of any place

or places of business of defendant other than that

named in answ^er to Interrogatory IV above.

Interrogatory VI. State w^hether or not, on or

before the date of filing the bill of complaint herein,

and subsequent to April 7, 1936, defendant was sell-

ing or offering for sale a parasiticide or parasiti-

cides or like compounds bearing the trade name

''Kon-Trold Nicotine" described in the label

thereon as having been manufactured and dis-

tributed by Alexander & Son, Van Nuys, California.

Interrogatory VII. If the answer to Interroga-

tory VI is not unqualifiedly in the affirmative, state

precisely what products, if any, manufactured by

Alexander & Son of Van Nuys, California, defend-

ant was selling or offering for sale at any time

within the period from April 7, 1936, to and includ-

ing the date of filing the bill of complaint herein.

Interrogatory VIII. State whether or not, in

the period mentioned in Interrogatory VI, defend-

ant was selling or offering for sale at any tune a

parasiticide compound known as '^Kon-Trold Nico-

*Page numbering appearing at foot of page of original certified

Transcript of Eecord.
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tiiie", manufactured and distributed by Alexander

& Son, Van Nuys, California, in flock treatment

form.

Interrogatory IX. State whether or not, in the

period mentioned in Interrogatory VI, defendant

was selling or offering for sale at any time a para-

siticide compound known as "Kon-Trold Nico-

tine", manufactured and distributed by Alexander

& Son, Van Nuys, California, in pellet or tablet

form. [22]

Interrogatory X. State whether or not, on the

30th day of September, 1936, defendant sold any

quantity whatsoever of the product described in

Interrogatory VIII.

Interrogatory XI. State whether or not, on the

30th day of September, 1936, defendant sold any

quantity whatsoever of the product described in

Interrogatory IX.

Interrogatory XII. State whether or not, on or

about the 30th day of September, 1936, defendant

sold three packages of "Kon-Trold Nicotine" for

flock treatment, manufactured by Alexander & Son,

Van Nuys, California, to C. P. Hall of Beach City

Creamery, Santa Cruz, California.

Interrogatory XIII. State whether or not, at

any time prior to the date of filing the bill of com-

plaint herein, defendant purchased any quantity

whatsoever of the product described in Interroga-

tory VIII above from Alexander & Sons, Van
Nuys, California.

Interrogatory XIV. State whether or not, at

any time prior to the date of filing the bill of com-
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plaint herein, defendant purchased any quantity

whatsoever of the product described in Interroga-

tory IX above from Alexander & Son, Van Nuys,

California.

Dated at San Francisco, California, this 25th day

of February, 1937.

TOWNSEND & HACKLEY
CHARLES E. TOWNSEND
ROY C. HACKLEY, JR.

Attorneys for Plaintiff. [23]

AFFIDAVIT OF MAILING OF PLAINTIFF'S
INTERROGATORIES

State of California

City and County of San Francisco—ss.

Mary C. Browme, being duly sworn, deposes and

says that she is employed in the office of Townsend

& Hackley, attorneys for plaintiff in the within

suit, and that she forwarded on the 25th day of

February, 1937, to Messrs. Lyon & Lyon, 811 West

Seventh Street, Los Angeles, California, attorneys

for defendants herein, by United States mail, a true

copy of Plaintiff's Interrogatories.

MARY C. BROWNE
Subscribed and sworn to before me this 25th day

of February, 1937.

[Seal] W. W. HEALEY
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires Aug. 29, 1937.

[Endorsed] : Filed Feb. 26, 1937. [24]
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[Title of District Court and Cause—In Equity No.

4090-R.]

DEFENDANT'S ANSWER TO PLAINTIFF'S
INTERROGATORIES. [25]

I.

Answering Interrogatory I, defendant, Farmers'

Cooperative Exchange, is a corporation organized

and existing under and by virtue of the laws of the

State of California; defendant is a non-profit

cooperative organization, organized under and by

virtue of the law^s of the State of California, and

has its principal place of business at Santa Cruz,

California, and its full and complete name is

FaiTners' Cooperative Exchange, Inc.

III.

Answermg Interrogatory III, the nature of the

business conducted by defendant. Farmers' Co-

operative Exchange, at its place of business at

Santa Cruz is as a cooperative marketing and pur-

chasing organization carried on on a non-profit

basis.

IV.

Answering Interrogatory IV, the principal place

of business of defendant. Farmers' Cooperative

Exchange, is Santa Cruz, California.

V.

Defendant, Farmers' Cooperative Exchange, has

its principal place of business in Santa Cruz, Cali-

fornia, a branch store at Cliffside, Santa Cruz



6 Farmers' Coop. Exchange, Inc.

Comity, California, and a second branch store at

Watsonville, California and none other.

VI.

Answering Interrogatory VI, defendant, Farm-

ers' Cooperative Exchange, prior to the filing of the

Bill of Complaint herein, and subsequent to April

7, 1936, was selling and offering for sale a cartoned

product purchased from Alexander & Son of Van
Nuys, California, and bearing the trade-mark

*'Kontrold Nicotine". [26]

VII.

Answering Interrogatory VII, no answer is re-

quired in view of defendant's answer to Interroga-

tory VI.

VIII.

Answering Interrogatory VIII, defendant. Fann-

ers' Cooperative Exchange, is not apprized as to

what is meant by the phrase "in flock treatment

form'*, as utilized in said interrogatory. Defendant,

how^ever, has sold ''Kon-Trold Nicotine" as pur-

chased from Alexander & Son, of Van Nuys, Cali-

fornia, in containers wherein the product is of

finely divided character as distinguished from a

product made in the form of tablets.

IX.

Answering Interrogatory IX, defendant, Farm-

ers' Cooperative Exchange, has not at any time

sold and/or offered for sale a similar compound

purchased from Alexander & Son, of Van Nuys,
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California, or elsewhere, under the name of '^Kon-

Trold Nicotine" which is or was in tablet form.

X.

Answ^ering Interrogatory X, defendant. Farmers'

Cooperative Exchange, is unable to answer spe-

cifically as to w^hether or not on the 30th day of

September, 1936, defendant sold any quantity what-

soever of the "Kon-Trold Nicotine" in granular

form interrogated about in Interrogatory VIII, but

does not deny having sold such compound upon

said day.

XI.

Answering Interrogatory XI, defendant, Farm-

ers' Cooperative Exchange, did not on the 30th day

of September, 1936, or at any other time or at all,

sell or offer for sale any quantity whatsoever of the

product described in Interrogatory IX. [27]

XII.

Answering Interrogatory XII, defendant. Farm-

ers' Cooperative Exchange, is unable to state

whether or not on or about the 30th day of Sep-

tember, 1936, defendant sold three packages of

*'Kon-Trold Nicotine" for flock treatment manufac-

tured by Alexander & Son, of Van Nuys, Califor-

nia, to C. P. Hall of Beach City Creamery, Santa

Cruz, California.

XIII.

Answering Interrogatory XIII, defendant. Farm-
ers' Cooperative Exchange, purchased, prior to the

filing of the Bill of Complaint herein, "Kon-Trold
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Nicotine" from Alexander & Son, of Van Nuys,

California, of granular form.

XIV.
Answering Interrogatory XIV, defendant, Farm-

ers' Cooperative Exchange, did not at any time pur-

chase from Alexander & Son, of Van Nuys, Cali-

fornia, or elsewhere, ''Kon-Trold Nicotine" in

tablet form.

FARMERS' COOPERATIVE
EXCHANGE

By GEORGE A. HAYDON
Assistant Manager

State of California

County of Santa Cruz—ss.

George A. Haydon, Assistant Manager of Farm-

ers' Cooperative Exchange, being first duly sworn,

deposes and says that the foregoing answers to

interrogatories are true to the best of his informa-

tion and belief.

GEORGE A. HAYDON
Subscribed and sworn to before me this 20th day

of March, 1937.

[Seal] HARRY M. PARKER
Notary Public in and for the County of Santa Cruz,

State of California.

[Endorsed] : Filed Mar. 23, 1937. [28]
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[Title of District Court and Cause—In Equity No.

4090-R.]

For Infringement of U. S. Letters Patent No.

2,036,638.

AMENDED BILL OF COMPLAINT

Come now plaintiffs above named, and for cause

of action allege:

I.

That plaintiffs Grover D. Turnbow and C. E.

Gray are residents of the City of Oakland, County

of Alameda, State of [43] California; and that

plaintiff Lederle Laboratories, Incorporated, is a

corporation duly organized and existing under and

by virtue of the laws of the State of Delaware, with

its principal place of business at New York City,

New York.

II.

That defendant Farmers' Cooperative Exchange,

Inc., is a corporation organized and existing under

and by virtue of the laws of the State of California,

and upon information and belief, that defendant

Farmers' Cooperative Exchange, Inc., is a non-

profit, cooperative organization, and that said de-

fendant has its principal place of business in Santa

Cruz, California; and that said defendants and all

of them, at all times hereinafter alleged as to them,

have been and now are residents and inhabitants of

the Northern District of California, Southern

Division.
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That defendants have jointly and severally m-

fringed upon the hereinafter described Letters Pat-

ent, and each and all of them are directly interested

in, and will be affected by, the result of said suit

;

and that said parties defendant threaten to con-

tinue to infringe upon said Letters Patent and to

destroy the value thereof to said plaintiffs.

III.

That defendants 1st Doe, 2nd Doe, 3rd Doe, 4th

Doe and 5th Doe are proper defendants in this

action and are pleaded herein by fictitious names by

reason of the fact that plaintiffs are unable at this

time to ascertain the true names of said defendants,

and therefore implead said 1st Doe, 2nd Doe, 3rd

Doe, 4th Doe and 5th Doe as parties defendant, and

pray leave to substitute the proper names of said

fictitiously impleaded defendants when and if said

true names be discovered [44]

IV.

That this is a suit in equity for infringement of

Letters Patent, jointly and severally committed by

all of said defendants; and that the jurisdiction of

the Court depends upon the patent laws of the

United States.

V.

That heretofore, to-wit, prior to the 15th day

of June, 1929, Frank Floyd Lindstaedt, of Oakland,

California, became and was the original, first and
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sole inventor of a new and useful invention, to-wit^

^' Parasiticide", not known or used by others in thirf

country before his invention or discovery thereof,

and not patented or described in any printed pub-

lication in the United States of America or in any

foreign country before his invention or discovery

thereof or more than two years prior to his herein-

after recited application for Letters Patent there-

for in the United States of America, and not in

public use or sale in this country for more than two

years prior to said application, and for which no

application for Letters Patent in any country for-

eign to the United States of America had been filed

more than twelve months prior to the filing of said

application in this country, and which said appli-

cation had not been abandoned ; that thereupon, to-

wit, on June 15, 1929, said Frank Floyd Lind-

staedt made application in writing in due form

of law to the Commissioner of Patents of the

United States of America for Isetters Patent on

said invention and complied in all respects with

the conditions and requirements of said law; that

thereafter, on or about the 30th day of July, 1935,

the said Frank Floyd Lindstaedt, by an instrument

in writing, profert of which is hereby made, did

assign to Grover D. Turnbow, plaintiff herein, the

entire right, title and interest in, to and under his

said invention and in, to [45] and under the ap-

plication for Letters Patent of the United States

aforesaid, and in, to and under any Letters Patent
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of the United States which might be issued for said

invention in the United States; that thereafter, and

after due proceedings had and due examination

made by the Commissioner of Patents upon the

aforesaid application as to the patentability of said

invention, on April 7, 1936, Letters Patent of the

United States of America, Number 2,036,638, bear-

ing the date the day and year aforesaid, were in due

form of law granted and issued and delivered by

the Conmissioner of Patents of the United States

of America to the said Frank Floyd Lindstaedt, as

assignor of plaintiff Grover D. Turnbow; and that

thereby there was granted and secured to said

Frank Floyd Lindsteadt and to his said assignee,

Grover D. Turnbow, plaintiff herein, his successors,

legal representatives and assigns, for the full term

of seventeen (17) years from and after April 7,

1936, the exclusive right and liberty of making,

using and vending to others to be used the said in-

vention throughout the United States of America

and the territories thereof, all as will more fully

and at large appear in and by said original Letters

Patent or a copy thereof ready in Court to be pro-

duced, and profert of which is hereby made.

VI.

That by virtue of the premises aforesaid, plain-

tiff Grover D. Turnbow^ became and now is the

owner of the entire title in and to said Letters

Patent. That plaintiffs Grover T. Turnbow, C. E.

Gray, and Lederle Laboratories, Incorporated,
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jointly own the entire right and interest in and to

said Letters Patent and have all rights and privi-

leges granted and secured thereby, save and exce])t

ing only title to said Letters Patent, which resides

exclusively in plaintiff Turnbow, as aforesaid. [46]

VII.

That the said invention and discovery patented as

aforesaid were and are of great utility, and that the

public has generally acquiesced in the usefulness of

said improvements and has generally acknowledged

and acquiesced in the rights of plaintiffs with re-

spect to said inventions and in the validity of said

Letters Patent.

YIIL
That plaintiffs have complied with the United

States statutes relating to the marking of any

articles manufactured, used and/or sold by them,

by marking said articles, or the containers in which

they are sold, and each of them, "Patented", to-

gether with the Letters Patent number hereinabove

set out; and that heretofore, and prior to the filing

of this suit and since the issuance of said patent in

suit, defendants and each of them have been noti-

fied by plaintiffs of the grant, issuance and delivery

of said Letters Patent and warned not to infringe

thereon.

IX.

That well knowing the premises and with intent

to injure and defraud the plaintiffs, defendants

have, jointly and severally, since the grant of said
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Letters Patent Number 2,036,638 and within six (6)

years prior to the filing of the Bill of Complaint

herein and within this District and elsewhere in the

United States, infringed upon said Letters Patent

and each and all of the claims thereof, and threaten

to continue so to infringe by making, using, or sell-

ing or offering for sale, articles manufactured

according to the claims of said Letters Patent Nmn-
ber 2,036,638, and particularly by selling and offer-

ing for sale that certain parasiticidal article

commercially known to the trade [47] and described

as Alexander & Son's "Kon-Trold" Nicotine Com-

pomid; that defendants and each and all of them

have conspired together to infringe upon said pat-

ent and the claims thereof; and that each and all

of them have refused to desist therefrom, and

threaten and intend, unless prohibited by this

Court, to continue to infringe said Letters Patent

and each of the claims thereof, by manufacturing,

selling, or using, or causing to be manufactured,

sold, or used, articles embodying or made according

to the claims of said Letters Patent and each of

them.

X.

That but for the infringement herein complained

of, plaintiffs would still be in the undisputed j)os-

session, use and enjoyment of the exclusive privi-

leges secured by said Letters Patent in suit, and in

the receipt of large gains and profits from the

same; and that the defendants have made and

realized large profits and advantages from their
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said infringement, which profits and advantages

rightfully belong to plaintiffs; but that neither the

amount of said profits nor the amount of damages

suffered by plaintiffs is known to plaintiffs, and

that the amount of said profits and damages can

only be ascertained by an accounting, but is believed

to be in excess of Ten Thousand Dollars

($10,000.00).

And plaintiffs further state that the use of the

said invention by the said defendants and their

continuation and persistence in the same, and their

unlawful acts in the premises, in disregard and de-

fiance of the rights of said plaintiffs, have the effect

to and do encourage others to venture to infringe

said Letters Patent in disregard of said plaintiffs'

rights, and all to said plaintiffs' irreparable dam-

age and injury. [48]

Wherefore, plaintiffs pray:

(1) That a writ of injunction issue out of this

court, enjoining and restraining defendants, and

each and every of them, their officers, clerks, attor-

neys, servants, agents and workmen, not only per-

petually but provisionally during the pendency of

this suit, from directly or indirectly making or

causing to be made, selling or causing to be sold,

or using or causing to be used, inventions embody-

ing or containing or made imder the claims of said

Letters Patent Number 2,036,638;

(2) That defendants, and each of them, be de-

creed to account for and pay over unto plaintiff's

all profits, gains and advantages realized or received
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by them, or any of them, from said infringing acts,

and that plaintiffs have judgment against defend-

ants, and each of them, for the damages suffered

by plaintiffs in the premises; and that the actual

damages be trebled, in view of the willful infringe-

ment by defendants;

(3) That plaintiffs be awarded costs;

(4) That plaintiffs have such other, further or

different relief as in equity and good conscience the

Court shall deem meet, and as the circumstances

may require.

Dated: January 20, 1938.

TOWNSEND & HACKLEY
CHAS. E. TOWNSEND
ROY C. HACKLEY, JR.

Counsel for Plaintiffs.

[Endorsed] : Filed Jan. 20, 1938. [49]

[Title of District Court and Cause—In Equity No.

4090-R.]

ANSWER OF DEFENDANT, FARMERS' CO-

OPERATIVE EXCHANGE, INC., TO THE
AMENDED BILL OF COMPLAINT, AND
COUNTERCLAIM FOR DECLARATORY
RELIEF. [50]

Comes now defendant. Farmers' Cooperative Ex-

change, Inc., and answ^ering the Amended Bill of

Complaint, admits, denies and alleges, and for cause

of action for declaratory relief, alleges:
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I.

Answering Paragraph I of the Amended Bill of

Complaint, defendant, Farmers' Cooperative Ex-

change, Inc., admits for the purpose of this cause

of action that plaintiffs, Grover D. Turnbow and

C. E. Gray, are residents of the City of Oakland,

County of Alameda, State of California, and that

plaintiff, Lederle Laboratories, Incorporated, is a

corporation organized and existing under and by

virtue of the laws of the State of Delaware, with its

principal place of business at New York City,

New York.

II.

Answering Paragraph II of the Amended Bill of

Complaint herein, defendant. Farmers' Coopera-

tive Exchange, Inc., admits that it is a corporation

organized and existing under and by virtue of the

laws of the State of California, and that the de-

fendant. Farmers' Cooperative Exchange, Inc., is a

non-profit, cooperative organization, and that said

defendant has its principal place of business in

Santa Cruz, California; but defendant denies all

knowledge as to the defendants named as "1st Doe,

2nd Doe, 3rd Doe, 4th Doe, and 5th Doe," or as to

their residence and habitation, or as to whether said

Doe defendants reside in, or are inhabitants of, the

Northern District of California, Southern Division.

Further answering Paragraph II of the Amended
Bill of Complaint, defendant. Farmers' Coopera-

tive Exchange, Inc., denies that it has jointly or sev-

erally infringed upon, or committed, any act of in-
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fringement of the pretended Letters [51] Patent

No. 2,036,638j and defendant, Farmers' Coopera-

tive Exchange, Inc., denies any knowledge with re-

spect to said Doe defendants, or as to whether said

defendants will, or will not, be affected by the result

of said suit, or whether said Doe defendants

threaten to continue said alleged infringement upon

said pretended Letters Patent No. 2,036,638, or to

destroy the value thereof to plaintiffs; but spe-

cifically deny that defendant. Farmers' Cooperative

Exchange, Inc., has in any way infringed upon said

pretended Letters Patent, or intends to, or has

threatened to continue to infringe upon said pre-

tended Letters Patent.

III.

Answering Paragraph III of the Amended Bill

of Complaint, defendant, Farmers' Cooperative

Exchange, Inc., is without knowledge or belief with

respect to said Doe defendants, or as to whether or

not plaintiffs are unable to ascertain the true names

of said defendants, and basing its answer upon that

gromid, denies each and every allegation of said

Paragraph III.

IV.

Answering Paragraph IV of the Amended Bill

of Complaint herein, defendant. Farmers' Coopera-

tive Exchange, Inc., admits that the jurisdiction of

this court arises out of the patent law^s of the

United States, but denies that said defendant has

committed any act or acts, either jointly or sep-
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arately of infringement of said pretended Letters

Patent No. 2,036,638.

V.

Answering Paragraph V of the Amended Bill of

Complaint herein, defendant, Farmers' Cooperative

Exchange, Inc., denies that prior to the 15th day of

June, 1929, or at any other time, Frank Floyd

Lindstaedt, of Oakland, California, became, or was,

the original, first, sole, or any, inventor of the pre-

tended invention, to-wit, "Parasiticide", not used

[52] or known by others in this country before his

alleged invention or discovery thereof, and not

patented or described in any printed j)ublication

in the United States of America or in any foreign

country before his alleged invention or alleged dis-

covery thereof or more than two years prior to his

hereinafter recited application for Letters Patent

therefor in the United States of America, and not

in public use or sale in this country for more than

two years prior to this said alleged application, and

denies that no application for Letters Patent in

any country foreign to the United States of America

had been filed more than twelve months prior to the

filing of said alleged application for Letters Patent

had not been abandoned; but defendant. Farmers^

Cooperative Exchange, Inc., admits that Frank

Floyd Lindstaedt made application in writing to

the Commissioner of Patents of the United States

of America for said pretended Letters Patent upon
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said alleged invention, but denies tliat said applica-

tion was in due form of law, or that said Frank

Floyd Lindstaedt complied in all respects with the

conditions and requirements of said law; and de-

nies that thereafter, on or about the 30th day of

July, 1935, or at any time, the said Frank Floyd

Lindstaedt, by an instrument in writing, did assign

to Grover D. Turnbow, plaintiff herein, the entire

right, title and interest in, to and under his alleged

invention, or in, to or under the alleged application

for pretended Letters Patent of the United States

aforesaid, or in, to, or under any Letters Patent of

the United States which might be issued for said

alleged invention in the United States, and denies

that thereafter, after due proceedings had and due

examination made by the Commissioner of Patents

upon the alleged application as to its patentability,

or otherwise, of said alleged hivention, on April 7,

1936, or at any time. Letters Patent of the United

States Number 2,036,638, bearing the date the day

and [53] year aforesaid, were in due form of law

granted and issued and delivered by the Commis-

sioner of Patents of the United States of America

to the said Frank Floyd Lindstaedt, as assignor of

plaintiff, Grover D. Turnbow, plaintiff herein; and

denies that thereby there was granted or secured to

said Frank Floyd Lindstaedt, or to his assignee,

Grover D. Turnbow, plaintiff herein, his successors,

legal representatives or assigns, for the full term of
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seventeen (17) years from and after April 7, 1936,

the exclusive right and liberty of making, using or

vending to others to be used the said alleged inven-

tion throughout the United States of America or

the territories thereof.

VI.

Answering Paragraph YI of the Amended Bill

of Complaint herein, defendant. Farmers' Coopera-

tive Exchange, Inc., is without knowledge or belief

with respect to the allegation of said Paragraph

VI, particularly with reference to any alleged in-

terest or right in or to said pretended Letters

Patent as allegedly held by said plaintiffs, Grover

D. Turnbow, C. E. Gray, and Lederle Laboratories,

Incorporated, a corporation, jointly or severally,

and basing its answer upon that ground, denies

each and all of said allegations with respect to

said Paragraph VI.

VII.

Answering Paragraph VII of the Amended Bill

of Complaint herein, defendant, Farmers' Coopera-

tive Exchange, Inc., denies that said pretended in-

vention or pretended discovery allegedly patented

in and by Letters Patent No. 2,036,638, is, or are,

of great, or any, utility, and denies that the public

has generally, or at all, acquiesced in the use of

said pretended improvements, or has generally ac-

knov/ledged or acquiesced in the rights of plaintiffs
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with respect to said [54] alleged inventions or in

the validity of said pretended Letters Patent.

VIII.

Answering Paragraph VIII of the Amended Bill

of Complaint herein, defendant, Farmers' Coopera-

tive Exchange, Inc., denies that the plaintiffs, or

any of them, have complied with the United States

Statutes relating to the marking of said articles

manufactured, used or sold by them, by marking

said articles, or the containers in which they are

sold, and each of them, ''Patented", together with

the Letters Patent No. 2,036,638; and defendant

denies that heretofore, and prior to the filing of

this suit, or since the issuance of said pretended

Letters Patent in suit, each of the defendants have

been notified by plaintiffs of the grant, issuance or

delivery of said pretended Letters Patent or warned

not to infringe thereon.

IX.

Answering Paragraph IX of the Amended Bill

of Complaint herein, defendant, Farmers' Coopera-

tive Exchange, Inc., denies that well knowing the

premises, or otherwise, or with intent to injure or

defraud the plaintiffs, or either or any of them,

that said defendant has, jointly or severally, since

the grant of said pretended Letters Patent No.

2,036,638, or within six (6) years prior to the filing

of the Bill of Complaint herein, or at any time, or

within this District, or elsewhere in the United
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States, infringed upon said pretended Letters Pat-

ent, or each or all of the claims thereof, and de-

nies that said defendant, Farmers' Cooperative

Exchange, Inc., threatents, or has threatened, to

continue to infringe upon said pretended Letters

Patent by making, using, or selling, or offering for

sale, articles manufactured in accordance with the

claims of said pretended Letters Patent No. 2,036,-

638, [55] but said defendant. Farmers' Cooperative

Exchange, Inc., admits the selling, and offering for

sale of a certain parasiticidal article commercially

known to the trade and described as Alexander &

Son's "Kon-Trold" Nicotine Compound, Flock

Treatment, but denies that defendant. Farmers'

Cooperative Exchange, Inc., has consj)ired with any

one to infringe upon said pretended Letters Patent,

or the claims thereof, and denies that defendant.

Farmers' Cooperative Exchange, Inc., has refused

to desist from infringing, or threatening to, or in-

tending to, infringe upon said pretended Letters

Patent, imless prohibited by this court; and de-

fendant. Farmers' Cooperative Exchange, Inc., de-

nies manufacturing, selling, or using, or causing to

be manufactured, sold, or used, any article embody-

ing or made in accordance with the claims of said

pretended Letters Patent, or any of them.

X.

Answering Paragraph X of the Amended Bill of

Complaint, defendant. Farmers' Cooperative Ex-
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change, Inc., denies that but for any act or acts of

this defendant that plaintiffs, or either or any of

them, would still be in the undisputed possession,

use or enjoyment of the pretended privileges se-

cured by the pretended Letters Patent in suit, or

in the receipt of large gains or profits, or any gains

or profits from the same, and defendant. Farmers'

Cooperative Exchange, Inc., denies that defendant

has made, or realized large, or any, profits or gains

or advantages from any infringement of said pre-

tended Letters Patent in suit, which profits or ad-

vantages rightfully belong to plaintiffs, and denies

that defendant. Farmers' Cooperative Exchange,

Inc., has made profits or damages by reason of in-

fringement of any right or rights of plaintiffs, or

any of them, under said pretended Letters Patent,

or any other pretended Letters Patent held by [56]

plaintiffs, jointly or severally, in the sum of Ten

Thousand Dollars ($10,000.00), or in any sum

whatsoever.

And further answering Paragraph X of the

Amended Bill of Complaint, defendant, Farmers'

Cooperative Exchange, Inc., denies that defendant

has utilized the pretended invention of said pre-

tended Letters Patent No. 2,036,638, or that said

defendant intends to, or has continued, or per-

sists, or intends to persist in, any infringement of

said pretended Letters Patent No. 2,036,638, in dis-

regard or defiance of the pretended rights of plain-
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tiffs, or . otherwise, or that because of any act or

acts of said defendant, others have been encouraged

to, and have, ventured to infiinge upon the said

pretended Letters Patent No. 2,036,638, in disregard

of said plaintiffs' alleged rights, all to the irrepar-

able damage, injury, or to any damage or injury, of

said plaintiffs.

Further answering the Amended Bill of Com-

plaint herein, and for separate, alternate and fur-

ther defenses, defendant. Farmers' Cooperative Ex-

change, Inc., alleges:

XI.

That Frank Floyd Lindstaedt w^as not the original

or hrst inventor of that wiiich is alleged to be pat-

ented in pretended Letters Patent No. 2,036,638, or

any material or substantial part thereof, but on

the contrary, that prior to the pretended invention

thereof, the thing or things alleged to be patented

by said pretended Letters Patent, and particularly

that which is described in the pretended claims

thereof, and all material and substantial parts

thereof, has been patented or described in each of

the following Letters Patent or the applications

therefor, and that the description contained in said

pretended Letters Patent and each or all of the

pretended claims thereof, had been published as a

printed [57] publication, the numbers of said prior

Letters Patent, the names of the patentees thereof,

and the dates of said Letters Patent being as

follows

:
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Oct. 1, 1878

Aug. 25, 1908

Dec. 14, 1909

May 30, 1911

Mar. 26, 1912

Dec. 31, 1912

Dec. 18, 1917

Apr. 15, 1919

Apr. 21, 1925

Nov. 6, 1928

Oct. 15, 1929

Oct. 15, 1929

Sept. 30, 1930

Oct. 14, 1930

July 9, 1935

July 9, 1935

Apr. 1, 1926

Name Namber

Arnold 208,505

Dieterich 896,807

Schmidt 943,163

Ellis 993,827

Horowitz 1,021,674

Lloyd 1,048,712

Lloyd _ 1,250,331

Lloyd 1,300,747

Hoyt 1,534,325

Volwiler 1,690,760

Mewborne 1,731,667

Mewborne 1,731,668

Lindstaedt 1,776,862

Lee 1,778,264

Lindstaedt 2,007,721

Lindstaedt 2,007,722

Swiss Patent 114,438

and further Letters Patent which this defendant

has not yet located, and for which this defendant

is diligently searching and prays leave to add to

this answer.

The names of said publications and the dates of

which are as follows: [58]

Printed Publications

''Cornell Veterinarian", Vol. XIII, No. 1,

pp. 223-231, July 1923.

''Cornell Veterinarian", Vol. XIV, p. 99,

April 1924, No. 2.

"Cornell Veterinarian", Vol. XV, No. 1, pp.

22-36, January 1925.

Report of the Veterinary Division, Michigan

State College, June 30, 1927, p. 63, etc.
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California Agricultural Extension Service,

Circular 8, February 1927, ''Diseases and Para-

sites of Poultry in California," J. R. Beach

and S. B. Freeborn, pp. 57-60.

World's Poultry Congress, Ottawa, Canada,

1927, pp. 336-339, ''The Use of Nicotine Sul-

phate in the Control of the Intestinal Round-

worm," Dr. Stanley B. Freeborn, University of

California Agricultural Experiment Station.

Journal of American Chemical Society,

35:837, 1913, "Precipitating Alkaloids by

Lloyd's Reagent," S. Waldblatt.

"Discovery of the Alkaloidal Affinities of

Hydrous Aluminum Silicate," by John Uri

Lloyd, Phar. M., 1916. Read before the Scien-

tific Section, A. Ph. A., San Francisco Meeting,

1916. From the Journal of the American Phar-

maceutical Association for April and May, 1916.

Bourse Building, Philadelphia.

"Concerning the Alkaloidal Reagent Hydrous

Aluminum Silicate," by John Uri Lloyd, Cin-

cinnati, Ohio, October 1, 1913.

"Economic Poisons", Special Publication No.

51, State of California Department of Agricul-

ture, California State Printing Office (1923-

1924).

"Economic Poisons," Special Publication No.

58, State of California Department of Agricul-

ture, California State Printing Office (1924-

1925).

"Economic Poisons," Special Publication No.

66, State of California Department of Agricul-
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ture, California State Printing Office (1925-

1926).
^

' Economic Poisons,
'

' Special Publication No.

75, State of California Department of Agricul-

ture, California State Printing Office (1926-

1927).

^^Economic Poisons," Special Publication No.

88, State of California Department of Agricul-

ture, California State Printing Office (1927-

1928).

"Economic Poisons," Special Publication No.

94, State of California Department of Agricul-

ture, California State Printing Office (1928-

1929). [59]

''The Enforcement of the Kansas Live Stock

Remedy Law" Agricultural Experimental Sta-

tion, Kansas State Agricultural College, Man-

hattan, Kansas, Inspection Circular No. 17,

published by Kansas State Agricultural College

at Manhattan, Kansas, on or about July 1922.

"Report of the Kansas State Board of Agri-

culture for the Quarter Ending September

1924", Vol. XLIII, No. 171, published October

20, 1924.

"Report of the Control Division of ihe Kan-

sas State Board of Agriculture for the Quarter

Ending June, 1926," Section A on Live-Stock

Remedies, Vol. XLV, Section A, No. 178, \M\h-

lished by the Kansas State Board of Agricul-

ture, August 5, 1926.

"Report of the Control Division of the Kan-
sas State Board of Agriculture for the Quarter
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Ending March, 1928," Section B on Live-Stock

Remedies, Vol. XLYII, Section B, No. 185,

published by the Kansas State Board of Agri-

culture, October 25, 1928.

Catalogue issued by the Haver-Glover Lab-

oratories, entitled "Special Veterinary Prep-

arations Biologicals Pharmaceuticals Instru-

ments and Appliances," Copyright 1928, Third

Edition.

"Science", Vol. LVII, No. 1485, published

Friday, June 15, 1923, by the Science Press.

"Report of the Veterinary Division for the

Year Ending June 30, 1927," Michigan State

College of Agriculture and Applied Science,

East Lansing, Michigan.

California Agricultural Extension Service,

Circular 8, Revised and Reprinted February,

1929, entitled "Diseases and Parasites of Poul-

try in California," J. R. Beach and S. B. Free-

born.

"Control of Sheep Stomach Worms," by G-.

H. Lamson, Jr., Jour. A. V. M. A., Ixii (1923),

n.s. 15 (4), pp. 556-227.

"Prevention and Control of Poultry Dis-

eases," by L. D. Bushnell and W. R. Hinshaw,

Agricultural Experiment Station, Kansas State

Agricultural College, Manhattan, Kansas. Cir-

cular 106, July 1924.

"Diseases of Poultry", U. S. Department of

Agriculture, Farmers' Bulletin No. 1357, issued

October, 1927, Washington, D. C.
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Journal of Economic Entomology, '

' Scientific

Notes", Vol. 11, pp. 341-342 (1918) June.

'^Poultry Diseases, Their Prevention and

Control", Agricultural Experiment Station,

Kansas State Agricultural College, Manhattan,

Kansas, Bulletin 247, (Circular 106 Revised),

June 1929.

and further printed publications which this defend-

ant has not yet located but for which this defendant

is diligently searching and prays leave to add to this

answer. [60]

XII.

Further answering the Amended Bill of Com-

plaint herein, and for a further and additional de-

fense, defendant alleges on information and belief

that prior to any supposed invention or discovery

by Frank Floyd Lindstaedt, that which is alleged to

be patented in and by the pretended Letters Patent

No. 2,036,638, and particularly that which is de-

scribed and claimed therein, and all material and

substantial parts thereof, had in the United States

been invented, used by, or known to each of the per-

sons whose names, places of invention, knowledge

of use and residences are as follows

:

(a) Each and every patentee mentioned in the

preceding paragraph, residing at the place indicated

in the respective patents and at the place stated as

the place of residence of the respective patentees.

(b) R. Gr. Mewborne,

Albuquerque, New Mexico.



vs. Grover D. Turnboiv, et al. 31

Dr. Stanley B. Freeborn,

University of California Agricultural Ex-

periment Station,

Davis, California.

J. R. Beach,

University of California Agricultural Ex-

periment Station,

Davis, California.

J. J. Bergstedt,

Petaluma, California.

H. W. Graybill,

Petaluma, California.

W. B. Herms,

University of California Agricultural Ex-

periment Station,

Davis, California.

E. R. de Ong,

University of California Agricultural Ex-

periment Station,

Davis, California.

J. E. Dougherty,

University of California Agricultural Ex-

periment Station,

Davis, California. [61]

C. D. Carpenter,

Petaluma, California.

George H. Lee Company,

Omaha, Nebraska.

Columbia Hog & Cattle Powder Co.,

Kansas City, Missouri.

Eureka Chemical Co.,

East Moline, Illinois.
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Standard Chemical Manufacturing Co.,

Omaha, Nebraska.

Frank Benesh,

Cuba, Kansas.

Pioneer Stock Dip & Remedy Co.,

Kansas City, Missouri.

Kalo Stock Remedy Co.,

Quincy, Illinois.

The Kinyon Remedy Co.,

Topeka, Kansas.

Clarence Teeter,

Huron, Kansas.

Moore's Live-stock Remedy Co.,

Kansas City, Missouri.

Moorman Manufacturing Co.,

Quincy, Illinois.

W. R. Talbot Chemical Co.,

Sandusky, Ohio.

Guarantee Veterinary Co.,

Sioux City, Iowa.

Feil Manufacturing Co.,

Cleveland, Ohio.

Sipe Conditioner Manufacturing Co.,

Kansas City, Missouri.

J. W. Smyser,

Sterling, Kansas.

Uncle Sam Stock Medicine Co.,

Quincy, Illinois.

Victor Manufacturing Co.,

Spring Hill, Kansas.

Dr. David Roberts Veterinary Co.,

Waukesha, Wisconsin.
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Farmers Manufacturers Remedy & Supply

Co.,

Kansas City, Missouri. [62]

G. E. Conkey, Co.,

Cleveland, Ohio.

National Live Stock Remedy Co.,

Chicago, Illinois.

Shores-Mueller Co.,

Cedar Rapids, Iowa.

S. G. Atkinson Laboratories,

St. Paul, Minnesota.

Midwest Grocery Co.,

Kansas City, Missouri.

Drs. Hess & Clark,

Ashland, Ohio.

Illinois Stock Medicine Co.,

Quincy, Illinois.

Larkin Poultry Service Co.,

Topeka, Kansas.

Ivan D. Stewer,

Emmit, Kansas.

The Rostetter Laboratories,

Canton, Kansas.

Williams Stock Medicine Co.,

Quincy, Illinois.

The Barber Medicine Co.,

Kansas City, Missouri.

G-. R. Bigler Co.,

Chattanooga, Teimessee.

Barada & Page, Inc.,

Kansas City, Missouri.
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E. M. Clark,

Wichita, Kansas.

Economy Hog & Cattle Powder Co.,

Shenandoah, Iowa.

Frank Manufacturing Co.,

Parsons, Kansas.

Haver Glover Laboratories,

Kansas City, Missouri.

Dr. L. D. DeGear Medicine Co.,

St. Louis, Missouri.

The W. T. Muncy Co.,

Tecumseh, Nebraska.

The Parker Laboratories,

El Dorado, Kansas. [63]

Pratt Food Co.,

Philadelphia, Pennsylvania.

Dr. A. H. Pruitt,

Wichita, Kansas.

Quisenberry-Hobbs Co.,

Kansas City, Missouri.

The Ross Hatchery,

Junction City, Kansas.

Scarless Remedy Co.,

Winterset, Iowa.

The Superior Products Supply Co., Inc.,

Canton, Kansas.

Spratt's Patent (America) Limited,

Newark, New Jersey.

D. C. Stone,

Kansas City, Missouri.

Poultry Products Co.,

Olathe, Kansas.
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Larkin Poultry Club,

Howard, Kansas.

H. R. Galbalt Chemical Co.,

Sandusky, Ohio.

and others whose names and addresses this defend-

ant has not yet learned and for which this defend-

ant is diligently searching and prays leave to add to

this answer.

XIII.

Further answering the Amended Bill of Com-

plaint, defendant. Farmers' Cooperative Exchange,

Inc., alleges that in view of the state of the art at

and before the alleged invention or inventions of the

pretended Letters Patent in suit defined in the

claims of said pretended Letters Patent, said claims

can not be so interpreted as to bring within the pur-

view thereof as infringement thereof any article or

compound used or sold by this defendant. [64]

XIV.
Further answering the Amended Bill of Com-

plaint, defendant. Farmers' Cooperative Exchange,

Inc., is informed and believes, and therefore avers,

that while the application for the said pretended

Letters Patent No. 2,036,638 was pending in the

United States Patent Office, the applicant therefor

so limited and confined the claims of said applica-

tion under the requirements of the Commissioner of

Patents that plaintiffs herein can not now seek for,

nor obtain, constructions for such claims sufficiently

broad to cover any article, produce or compound
made, used or sold by this defendant.
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XY.
Furthering answering the Amended Bill of Com-

plaint, defendant, Farmers' Cooperative Exchange,

Inc., is informed and believes, and therefore avers,

that while the application for said pretended Letters

Patent No. 2,036,638 was pending in the United

States Patent Office, the applicant therefor, and the

assignee of said pretended Letters Patent, Grover

D. Turnbow^, plaintiff, so limited, confined and rep-

resented the claims of said application for said pre-

tended Letters Patent to be limited to a tablet treat-

ment, and that said pretended Letters Patent in suit

described, set forth and claimed only a tablet treat-

ment, and that the product of said pretended Let-

ters Patent lacks entirely utility if the product

therein is attempted to be utilized as a dmely di-

vided product, and that both plaintiff, Grover D.

Turnbow, and Frank Floyd Lindstaedt, are for-

ever estopped and can not now seek to or obtain a

construction for said pretended Letters Patent, or

for the claims thereof, sufficiently broad to cover

any article, products or compound made, used or

sold by this defendant. [65]

XVI.

Further answering the Amended Bill of Com-

plaint, defendant. Farmers' Cooperative Exchange,

Inc., alleges that the alleged disclosure or disclo-

sures of the pretended Letters Patent in suit, in

view of the state of the art as it existed at the date

of the alleged invention or inventions therein dis-

closed, does not involve invention or contain any
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patentable novelty, but consists in the mere adapta-

tion of well known methods, devices, articles and

compositions of matter for use in the treatment of

round worms in poultry as extensively utilized

throughout the art and as utilized by each of the

parties as specifically set forth and enumerated in

Paragraph XII (b) of this answ^er, and that as

such, said patent discloses merely the use of ordi-

nary skill to be expected of one in this art.

XVII.

Further answering the Amended Bill of Com-

plaint, defendant. Farmers' Cooperative Exchange,

Inc., alleges that the alleged invention or inventions

claimed in the pretended Letters Patent in suit are

substantially identical with the alleged invention

claimed in prior Letters Patent granted upon the

application of the same alleged inventor, to-wit,

Frank Floyd Lindstaedt, and that the pretended

Letters Patent in suit are invalid and void because

of double patenting and because the disclosure of

said pretended Letters Patent in suit does not pat-

entable differentiate or distinguish from the dis-

closure of the prior Frank Floyd Lindstaedt pat-

ents, to-wit:

Frank Floyd Lindstaedt No. 1,776,862 Sept. 30, 1930

Frank Floyd Lindstaedt No. 2,007,721 July 9, 1935

Frank Floyd Lindstaedt No. 2,007,722 July 9, 1935

XVIII.

Further answering the Amended Bill of Com-

plaint, defendant. Farmers' Cooperative Exchange,
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Inc., alleges that {_QQ~\ said pretended Letters Pat-

ent No. 2,036,638, and each and every claim thereof,

is invalid and void because the alleged invention

claimed therein is not a new and patentable com-

bination of elements, but is a mere aggregation of

old elements producing no new result or effect.

XIX.
Further answering the Amended Bill of Com-

plaint, defendant, Farmers' Cooperative Exchange,

Inc., alleges that the description of the alleged in-

vention or inventions in the specification of the

pretended Letters Patent in suit, No. 2,036,638, is

not in such full, clear, concise and exact terms as

to enable any person skilled in the art or science

to which it pertains or with which it is most clear-

ly connected, to make, construct, compound and

use the same.

XX.
Further answering the Amended Bill of Com-

plaint, defendant. Farmers' Cooperative Exchange,

Inc., alleges that the description of the alleged in-

vention or inventions of the specification of the

pretended Letters Patent in suit. No. 2,036,638, is,

as drafted, intended to deceive, mislead and er-

roneously instruct with reference to the pretended

invention as therein allegedly disclosed and is in-

tentionally and misleadingly drawn to erroneously

disclose an attempt to set forth and classify many

articles as organic colloids which in fact are not

such and which in fact will not produce the pre-
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tended or alleged result of said pretended Letters

Patent, and as such is not such a full, clear, con-

cise and exact disclosure of the pretended inven-

tion of said pretended Letters Patent as would en-

able any person skilled in the art or science to

which it pertains to make, compound or use the

same, but that said pretended Letters Patent, for

the purpose of misleading the public, attempts to

classify articles as organic colloids which [67] have

no utility for the alleged purpose of said pretended

Letters Patent in suit.

Wherefore, defendant. Farmers' Cooperative Ex-

change, Inc., denies that the plaintiffs are entitled

to the relief prayed for in said Amended Bill of

Complaint, and prays to be hence dismissed with its

costs in this case sustained, and for such other and

further relief as to the court may seem just.

A.

Comes now Farmers' Cooperative Exchange,

Inc., defendant and cross-complainant, and for

cause of action for declaratory relief alleges:

B.

That defendant-cross-complainant. Farmers' Co-

operative Exchange, Inc., is a corporation organ-

ized and existing under and by virtue of the laws

of the State of California, a non-profit organiza-

tion, and that said defendant-cross-complainant has

its principal place of business at Santa Cruz, Cali-

fornia, within the Northern District of California,

Southern Division.



40 Farmers' Coop. Exchange, Inc.

C-

That plaintiffs-cross-defendants, Grover D. Turn-

bow, C. E. Gray, and Lederle Laboratories, Incor-

porated, are individuals and a corporation, resid-

ing, organized, and having their principal place of

business as alleged in Paragraph I of the Amended

Bill of Complaint herein.

D.

That this is a suit in equity for declaratory re-

lief arising because of plaintiffs-cross-defendants'

assertion of infringement by defendant-cross-com-

plainant, Farmers' Cooperative Exchange. Inc., of

pretended Letters Patent No. 2,091,840, granted to

plaintiff-cross-defendant, Grover D. Turnbow,

August 31, 1937, for Improvement in Vermifuge.

[68]

E.

That defendant-cross-complainant has been, and

is now, engaged in the selling of a certain para-

siticide or vermifuge commercially know^n to the

trade and described as '* Alexander & Son's ^Kon-

Trold' Nicotine Compound" for Flock Treatment,

which parasiticide or vermifuge is in the form of

small, granular particles intended to be mixed with

the feed or mash as fed to fowl for the purpose of

treatment of such fowl for round worms (asca-

ridia lineata), and has been engaged in the sale of

such parasiticide or vermifuge since prior to and

subsequent to the issue of Letters Patent No. 2,-

091,840, for Improvement in Vermifuge.
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F.

That heretofore, to-wit, plaintiffs-cross-defend-

ants, have represented to defendant-cross-complain-

ant that United States Letters Patent No. 2,091,840

were granted and issued to Grover D. Turnbow

August 31, 1937, for Improvement in Vermifuge,

and have asserted that defendant-cross-complain-

ant's sale of said "Alexander & Son's 'Kon-Trold'

Nicotine Compound" constitutes infringement of

said pretended Letters Patent No. 2,091,840, and

have asserted that as soon as the issues of this litiga-

tion tendered by the Amended Bill of Complaint

herein have been determined, that it is the inten-

tion of plaintiffs-cross-defendants, to institute suit

for infringement of said pretended Letters Patent

No. 2,091,840, against said defendant-cross-com-

plainant, and have notified counsel for defendant-

cross-complainant of their said intention.

a.

That it is alleged by plaintiffs-cross-defendants

that the same composition parasiticide or vermifuge

as sold by defendant-cross-complainant under the

name of "Alexander & Son's 'Kon-Trold' Nicotine

Compomid" infringes not only said pretended [69]

Letters Patent No. 2,091,840, but also infringes the

Frank Floyd Lindstaedt Patent No. 2,036,638 as

set forth in the Amended Bill of Complaint herein,

and that the issues as tendered concerning said in-

fringement by said single compound of both of

said Letters Patent arise out of the same transac-
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tion, to-wit, the sale by defendant-cross-complain-

ant of said compound, parasiticide or vermifuge,

that such issues of infringement and validity of

said pretended Letters Patent may be determined

in this single action.

H.

That upon information and belief, defendant-

cross-complainant alleges that it is the express in-

tention of the plaintiffs-cross-defendants by con-

tinued acts of litigation to force the discontinuance

of the sale of said ''Alexander & Son's 'Kon-Trold'

Nicotine Compound", and that said parasiticide

and vermifuge known as ''Alexander & Son's 'Kon-

Trold' Nicotine Compound" is of particular use

and benefit in the treatment of fowl for round

w^orms (ascaridia lineata) and that defendant-

cross-complainant is therefore extremely desirous

of continuing the sale and distribution of said

"Alexander & Son's 'Kon-Trold' Nicotine Com-

pound" because it has found such compound to be

most effective in the treatment of fowl and chick-

ens for elimination of round worm (ascaridia line-

ata), and believes that in selling and distributing

said "Alexander & Son's 'Kon-Trold' Nicotine

Compound" it is, as a cooperative organization

formed of member producers and growers of fowl,

particularly interested in making available to such

growers and producers of fowl the products most

effective for elimination of the roiuid worms (as-

caridia lineata) from such fowl, and that it is im-
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able to utilize any other product of which it has

knowledge for the effective control of round worms

(ascaridia lineata), and it is believed that it is, in

such capacity, carrying out its duty to its indi

vidual [70] members in making available to theni

the product most effective for overcoming this dif-

ficulty in the production and raising of chickens

and fowl and that defendant-cross-complainant has

been advised that in selling said ''Alexander &

Son's 'Kon-Trold' Nicotine Compound" that it is

not infringing upon any valid patent or ]mtents

held by plaintiffs-cross-defendants, or any of them,

including the pretended Letters Patent No. 2,091,

840, allegedly granted August 31, 1937, for Im-

provements in Vermifuge; that there actually ex-

ists betw^een plaintiffs-cross-defendants and defend

ant-cross-complainant a controversy with respect to

the rights of plaintiffs-cross-defendants under said

pretended Letters Patent No. 2,091,840, and the

rights of defendant-cross-complainant to continue

the sale of said vermifuge and parasiticide.

I.

That defendant-cross-complainant is informed

and therefore believes that plaintiffs-cross-defend-

ants, Grover D. Turnbow, C. E. Gray and Lederle

Laboratories, Incorporated, each claim or assert

rights under the pretended Letters Patent No. 2,-

091,840, granted August 31, 1937, pursuant to the

terms of a purported agreement allegedly existing

between said plaintiffs-cross-defendants as alleged
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in Paragraph VI of the Amended Bill of Complaint

herein, and that said parties are each and all es-

sential to, or proper parties for, the determination

of all of the issues of this cross-complaint.

J.

That defendant-cross-complainant asserts that

the pretended Letters Patent No. 2,091,840 allegedly

granted August 31, 1937, for Improvements in Ver-

mifuge were not granted by the Commissioner of

Patents within the authority granted him under due

form of law, or after due proceedings were had

with respect to the application filed, by or on be-

half of plaintiff-cross-defendant, Grover D. Turn-

bow, but asserts that said [71] pretended Letters

Patent were irregularly granted without proper

and due consideration of the application for said

pretended Letters Patent.

K.

Defendant-cross-complainant asserts that in mak-

ing sales of parasiticide and vermifuge since the

grant of said pretended Letters Patent No. 2,091,-

840, and known as "Alexander & Son's 'Kon-Trold'

Nicotine Compound", it has not infringed upon

the said pretended Letters Patent No, 2,091,840, or

any claim or claims thereof.

L.

That defendant-cross-complainant asserts that

Grover D. Turnbow was not the original or first

inventor of that which is alleged to be patented in
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pretended Letters Patent No. 2,091,840 in suit, or

any material or substantial part thereof, but on

the contrary, prior to the supposed invention there-

of, the thing or things alleged to be patented by

said pretended Letters Patent, and particularly that

which is described in the pretended claims there-

of, and all material and substantial parts thereof,

has been patented or described in each of the fol-

lowing Letters Patent or the applications therefor,

and that the description contained in said pre-

tended Letters Patent and each or all of the pre-

tended claims thereof, had been published as a

printed publication, the numbers of said prior Let-

ters Patent, the names of the patentees thereof,

and the dates of said Letters Patent being as fol-

lows:

Arnold 208,505 Oct. 1

Dieterich 896,807 Aug. 25

Schmidt 943,163 Dec. 14

Ellis 993,827 May 30

Horowitz 1,021,674 Mar. 26

Lloyd 1,048,712 Dec. 31

Lloyd 1,250,331 Dec. 18

Lloyd 1,300,747 Apr. 15

Hoyt 1,534,325 Apr. 21

Volwiler 1,690,760 Nov. 6

Mewborne 1,731,667 Oct. 15

Mewborne 1,731,668 Oct. 15

Lindstaedt 1,776,862 Sept. 30

Lee 1,778,264 Oct. 14

Lindstaedt 2,007,721 July 9

Lindstaedt 2,007,722 July 9

Lindstaedt 2,036,638 Apr. 7

Swiss Patent 114,438 Apr. 1

1878

1908

1909

1911

1912

[72]

1912

1917

1919

1925

1928

1929

1929

1930

1930

1935

1935

1936

1926
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and further Letters Patent which this defendant-

cross-complainant has not yet located, and for which

this defendant-cross-complainant is diligently

searching and prays leave to add to this cross-com-

plaint.

The names of said publications and the dates of

which are as follows:

Printed Publications

'' Cornell Veterinarian", Vol. XIII, No. 1,

pp. 223-231, July 1923.

"Cornell Veterinarian", Vol. XIV, p. 99,

April 1924, No. 2.

"Cornell Veterinarian", Vol. XV, No. 1, pp.

22-36, January 1925.

Report of the Veterinary Division, Michigan

State College, June 30, 1937, p. 63, etc.

California Agricultural Extension Service,

Circular 8, February 1927, "Diseases and Para-

sites of Poultry in California," J. R. Beach

and S. B. Freeborn, pp. 57-60. [73]

World's Poultry Congress, Ottawa, Canada,

1927, pp. 336-339, "The Use of Nicotine Sul-

phate in the Control of the Intestinal Round-

worm," Dr. Stanley B. Freeborn, University of

California Agricultural Experiment Station.

Journal of American Chemical Society,

35:837, 1913, "Precipitating Alkaloids by

Lloyd's Reagent," S. Waldblatt.

"Discovery of the Alkaloidal Affinities of

Hydrous Aluminum Silicate," by John Uri

Lloyd, Phar. M., 1916. Read before the Scien-
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tific Section, A. Ph. A., San Francisco Meet-

ing, 1916. From the Journal of the American

Pharmaceutical Association for April and May,

1916. Bourse Building, Philadelphia.
*

' Concerning the Alkaloidal Reagent Hydrous

Aluminum Silicate," by John Uri Lloyd, Cin-

cinnati, Ohio, October 1, 1913.

^'Economic Poisons", Special Publication

No. 51, State of California Department of Ag-

riculture, California State Printing Office

(1923-1924).

''Economic Poisons," Special Publication

No. 58, State of California Department of Ag-

riculture, California State Printing Office

(1924-1925).

"Economic Poisons," Special Publication

No. 66, State of California Department of Ag-

riculture, California State Printing Office

(1925-1926).

"Economic Poisons," Special Publication

No. 75, State of California Department of Ag-

riculture, California State Printing Office

(1926-1927).

"Economic Poisons," Special Publication

No. 88, State of California Department of Ag-

riculture, California State Printing Office

(1927-1928).

"Economic Poisons," Special Publication

No. 94, State of California Department of Ag-

riculture, California State Printing Office

(1928-1929).
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''The Enforcement of the Kansas Live Stock

Remedy Law" Agricultural Experiment Sta-

tion, Kansas State Agricultural College, Man-

hattan, Kansas, Inspection Circular No. 17,

published by Kansas State Agricultural Col-

lege at Manhattan, Kansas, on or about July

1922.

Report of the Kansas State Board of Agri-

culture for the Quarter Ending September

1924, Vol. XLIII, No. 171, published October

20, 1924.

Report of the Control Division of the Kan-

sas State Board of Agriculture for the Quar-

ter Ending June, 1926, Section A on Live-Stock

Remedies, Vol. XLV, Section A, No. 178, pub-

lished by the Kansas State Board of Agricul-

ture, August 5, 1926.

Report of the Control Division of the Kan-

sas State Board of Agriculture for the Quar-

ter Ending March, 1928 Section B on Live-

stock Remedies, Vol. XLVII, Section B, No.

185, published by the Kansas State Board of

Agriculture, October 25, 1928, [74]

Catalogue issued by the Haver-Glover Labo-

ratories, entitled "Special Veterinary Prepara-

tions Biologicals Pharmaceuticals Instruments

and Appliances," Copyright 1928, Third Edi-

tion.

"Science", Vol. LVII, No. 1485, published

Friday, June 15, 1923, by the Science Press.
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Report of the Veterinary Division for the

Year Ending June 30, 1927, Michigan State

College of Agriculture and Applied Science,

East Lansing, Michigan.

California Agricultural Extension Service,

Circular 8, Revised and Reprinted February,

1929, entitled ''Diseases and Parasites of Poul-

try in California," J. R. Beach and S. B. Free-

born.

''Control of Sheep Stomach Worms," by G.

H. Lamson, Jr., Jour. A.V.M.A., Ixii (1923),

n.s. 15 (4), pp. 556-227.

"Prevention and Control of Poultry Dis-

eases," by L. D. Bushnell and W. R. Hinshaw,

Agricultural Experiment Station, Kansas State

Agricultural College, Manhattan^ Kansas. Cir-

cular 106, July 1924.

"Diseases of Poultry", U, S. Department

of Agriculture, Farmers' Bulletin No. 1337,

issued October, 1927, Washington, D. C.

Journal of Economic Entomology, "Scientific

Notes", Vol. 11, pp. 341-342 (1918) June.

"Poultry Diseases, Their Prevention and

Control", Agricultural Experiment Station,

Kansas State Agricultural College, Manhattan,

Kansas, Bulletin 247, (Circular 106 Revised),

June 1929.

and further printed publications which this defend-

ant has not yet located but for which this defendant

is diligently searching and prays leave to add to

this cross-complaint.
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M.

Further defendant-cross-complainant alleges up-

on information and belief that prior to any sup-

posed invention or discovery by Grrover D. Turn-

bow, that which is alleged to be patented in and by

the pretended Letters Patent No. 2,091,840, and

particularly that which is described and claimed

therein, and all material and substantial parts

thereof, had in the United States been invented,

used by, or known to each of the persons whose

names, places of invention, knowledge of use and

[75] residences are as follows:

(a) Each and every patentee mentioned in the

preceding paragraph, residing at the place indi-

cated in the respective patents and at the place

stated as the place of residence of the respective

patentees.

(b) R. G. Mewborne,

Albuquerque, New Mexico.

Dr. Stanley B. Freeborn,

University of California Agricultural Ex-

periment Station,

Davis, California.

J. R. Beach,

University of California Agricultural Ex-

periment Station,

Davis, California.

J. J. Bergstedt,

Petaluma, California.

H. W. Graybill,

Petaluma, California.



vs. Grover B. Turnhoiu, et al. 51

W. B. Herms,

University of California Agricultural Ex-

periment Station,

Davis, California.

E. R. de Ong,

University of California Agricultural Ex-

periment Station,

Davis, California.

J. E. Dougherty,

University of California Agricultural Ex-

periment Station,

Davis, California.

C. D. Carpenter,

Petaluma, California.

George H. Lee Company,

Omaha, Nebraska.

Columbian Hog & Cattle Powder Co.,

Kansas City, Missouri.

Eureka Chemical Co.,

East Moline, Illinois.

Standard Chemical Manufacturing Co.,

Omaha, Nebraska.

Frank Benesh,

Cuba, Kansas. [76]

Pioneer Stock Dip & Remedy Co.,

Kansas City, Missouri.

Kalo Stock Remedy Co.,

Quincy, Illinois.

The Kinyon Remedy Co.,

Topeka, Kansas.
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Clarence Teeter,

Huron, Kansas.

Moore's Live-Stock Remedy Co.,

Kansas City, Missouri.

Moorman Manufacturing Co.,

Quincy, Illinois.

W. R. Talbot Chemical Co.,

Sandusky, Ohio.

Guarantee Veterinary Co.,

Sioux City, Iowa.

Feil Manufacturing Co.,

Cleveland, Ohio.

Sipe Conditioner Manufacturing Co.,

Kansas City, Missouri.

J. W. Smyser,

Sterling, Kansas.

Uncle Sam Stock Medicine Co.,

Quincy, Illinois.

Victor Manufacturing Co.,

Spring Hill, Kansas.

Dr. David Roberts Veterinary Co.,

Waukesha, Wisconsin.

Farmers Manufacturers Remedy & Supply

Co.,

Kansas City, Missouri.

G. E. Conkey Co.,

Cleveland, Ohio.

National Live Stock Remedy Co.,

Chicago, Illinois.

Shores-Mueller Co.,

Cedar Rapids, Iowa.
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S. G. Atkinson Laboratories;

St. Paul, Minnesota.

Midwest Grocery Co.,

Kansas City, Missouri.

Drs. Hess & Clark,

Ashland, Ohio. [77]

Illinois Stock Medicine Co.,

Quincy, Illinois.

Larkin Poultry Service Co.,

Topeka, Kansas.

Ivan D. Stewer,

Emmit, Kansas.

The Rostetter Laboratories,

Canton, Kansas.

Williams Stock Medicine Co.,

Quincy, Illinois.

The Barber Medicine Co.,

Kansas City, Missouri.

G. R. Bigler Co.,

Chattanooga, Tennessee.

Barada & Page, Inc.,

Kansas City, Missouri.

E. M. Clark,

Wichita, Kansas.

Economy Hog & Cattle Powder Co.>

Shenandoah, Iowa.

Frank Manufacturing Co.,

Parsons, Kansas.

Haver Glover Laboratories, '

Kansas City, Missouri.
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Dr. L. D. De Gear Medicine Co.,

St. Louis, Missouri.

The W. T. Muncy Co.,

Tecumseh, Nebraska.

The Parker Laboratories.

El Dorado, Kansas.

Pratt Food Co.,

Philadelphia, Pennsylvania.

Dr. A. H. Pruitt,

Wichita, Kansas.

Quisenberry-Hobbs Co.,

Kansas City, Missouri.

The Ross Matchery,

Junction City, Kansas.

Scarless Remedy Co.,

Winterset, Iowa,

The Superior Products Supply Co.. Inc.,

Canton, Kansas. [78]

Spratt's Patent (America) Limited,

Newark, New Jersey.

D. C. Stone,

Kansas City, Missouri.

Poultry Products Co.,

Olathe, Kansas.

Larkin Poultry Club,

Howard, Kansas.

H. R. Galbalt Chemical Co.,

Sandusky, Ohio.

and others whose names and addresses this defend-

ant-cross-complainant has not yet learned and for
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which this defendant-cross-complainant is diligent-

ly searching and prays leave to add to this cross-

complaint.

N.

Further defendant-cross-complainant alleges that

in view of the state of the art at and before the

alleged invention or inventions of the pretended

Letters Patent No. 2,091,840 or attempted to be

defined in the claims, or any claim of said pretend-

ed Letters Patent, said claims, or any of them, can

not now be so interpreted as to bring within their

purview as an infringement thereof, any parasiti-

cide or vermifuge as sold by defendant-cross-com-

plainant.

O.

Defendant-cross-complainant alleges that while

the alleged application for the pretended Letters

Patent No. 2,091,840 was pending in the United

States Patent Office, the applicant therefor so lim-

ited and confined the claims of said alleged appli-

cation under the requirements of the Commissioner

of Patents that plaintiffs-cross-defendants cannot

now seek for, nor obtain, a construction for any

claim of said pretended Letters Patent sufficiently

broad to cover any parasiticide or vermifuge sold

by defendant-cross-complainant. [79]

P.

Defendant-cross-complainant further alleges that

the alleged invention or inventions of pretended

Letters Patent No. 2,091,840, in view of the state
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of the art as it existed at the date of the alleged

invention or inventions do not involve invention

or contain any patentable novelty, but consist in

the mere adaptation of well known methods, devices

and compositions of matter for the required uses

involving merely the skill expected of one in the

art to which said pretended Letters Patent per-

tains.

Defendant-cross-complainant further alleges that

the invention or inventions claimed in the pretend-

ed Letters Patent No. 2,091,840 is substantially

identical wdth an alleged invention claimed in the

prior patent issued to plaintiff-cross-defendant,

Grover D. Turnbow, No. 2,036,638, and the title

and rights which are allegedly jointly held by plain-

tiffs-cross-defendants in common with the title and

rights under the pretended Letters Patent No. 2,-

091,840.

E.

Defendant-cross-complainant further alleges that

the said pretended Letters Patent No. 2,091,840,

and each and every claim thereof, is invalid and

void because the alleged invention claimed therein

is not a new and patentable combination of ele-

ments, but is a mere aggregation and mixture of

well known chemical reagents acting to produce

no new result or effect.

S.

Defendant-cross-complainant further alleges that

the pretended Letters Patent No. 2,091,840 is in-
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valid and void because the claims thereof do not

distinctly and definitely set forth and define the

claim of the alleged invention or description [80]

of said pretended Letters Patent, but said claims

are of a scope broader than the disclosure of said

pretended Letters Patent and seek to claim broadly

as a class certain ingredients when only one such

ingredient is set forth in the description and dis-

closure of said pretended Letters Patent.

T.

Defendant-cross-complainant further alleges that

the description of the alleged invention or inven-

tions of the specification of the pretended Letters

Patent in suit No. 2,091,840 is not in such full, clear,

concise and exact terms as to enable any person

skilled in the art or science to which it pertains, or

with which it is most clearly connected, to make,

compound, or use the same.

U.

Defendant-cross-complainant further alleges that

it has acted promptly to present this, its cross-com-

plaint for declaratory relief as soon as it was ap-

prized of the claim made by plaintiffs-cross-defend-

ants of alleged infringement of said pretended Let-

ters Patent No. 2,091,840, and as soon as defendant-

cross-complainant had an opportunity to study,

consider and analyze the said pretended Letters

Patent No. 2,091,840.



58 Farmers' Coop. Exchange, Inc.

Wherefore, defendant-cross-complainant prays

:

1. That a decree be issued out of this court de-

creeing said Letters Patent No. 2,091.840 and the

respective claims thereof be invalid and void.

2. That a decree issue out of this court decree-

ing that defendant-cross-complainant has not in-

fringed any claim of said pretended Letters Patent

No. 2,091,840.

3. That defendant-cross-complainant be award-

ed its costs herein. [81]

4. That defendant-cross-complainant have such

other, further or different relief as in equity and

good conscience the court shall deem meet and as

the circumstances may require.

Dated: January 20, 1938.

LYON & LYON,
LEWIS E. LYON,

Counsel for Defendant-

Cross-Complainant.

[Endorsed] : Filed Jan. 31, 1938. [82]

[Title of District Court and Cause—In Equity

No. 4090-R.]

ANSWER TO COUNTERCLAIM

Come now plaintiffs Grover D. Turnbow, C. E.

Gray and Lederle Laboratories, Inc., a corporation,

plaintiffs and cross-defendants in the above en-

titled cause, and with regard to the Cross-Complaint
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for Declaratory Relief filed herein under order of

court made January 31, 1938, answer, deny and

allege as follows: [83]

I.

Plaintiffs-cross-defendants admit the allegations

of Section B of the Cross-complaint herein.

II.

The allegations of Section C of the Cross-com-

plaint herein are admitted.

III.

Plaintiffs-cross-defendants deny each and every,

all and several, the allegations of Section D of the

Cross-Complaint herein.

IV.

Answering Section E of the Cross-complaint

herein, plaintiffs-cross-defendants admit that de-

fendant-cross-complainant has been and is now

engaged in the selling of a certain parasiticide or

vermifuge commercially known to the trade and

described as "Alexander & Son's 'Kon-Trold' Nico-

tine Compound for Flock Treatment", which para-

siticides or vermifuge is in the form of small gran-

ules intended to be mixed with the feed or mash

as fed to fowl, for the purpose of treatment of

such fowl for roundworms, and plaintiffs-cross-

defendants admit that defendant-cross-complain-

ant has been engaged in the sale of such parasiti-

cide or vermifuge since prior to, and subsequent
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to, the issuance of United States Letters Patent

No. 2,091,840 for ''Improvement in Vermifuge";

plaintiffs-cross-defendants asserting, however, that

in the admissions above contained, plaintiffs-cross-

defendants are not admitting nor conceding that

Alexander & Son's Kon-Trold Nicotine Compound
for Flock Treatment is the only parasiticide or

vermifuge sold by defendant-cross-complainant.

V.

Answering Section F of the Cross-complaint

herein, plaintiffs-cross-defendants admit that U. S.

Letters Patent No. [84] 2,091,840, was granted and

issued to Grover D. Turnbow on August 31, 1937,

for ''Improvement in Vermifuge"; but plaintiffs-

cross-defendants deny that said fact has been rep-

resented to defendant-cross-complainant; and

plaintiffs-cross-defendants deny that plaintiffs-

cross-defendants have asserted that defendant-

cross-complainant's sale of said Alexander's Kon-

Trold Nicotine Compound constitutes infringement

of said Letters Patent No. 2,091,840 ; and plaintiffs-

cross-defendants deny that plaintiffs-cross-defend-

ants have asserted that as soon as the issues of this

litigation tendered by the Amended Bill of Com-

plaint herein have been determined, it is the inten-

tion of plaintiffs-cross-defendants to institute suit

for infringement of said Letters Patent No. 2,091,-

840 against said defendant-cross-complainant; and

plaintiffs-cross-defendants deny that plaintiffs-

cross-defendants have notified counsel for defend-
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ant-cross-complainant of any said intention. How-

ever, plaintiffs-cross-defendants allege, and to tha

extent admit, that defendant-cross-complainant, in

the manufacture, sale or use, as the case may be

of Alexander & Son's Kon-Trold Nicotine Com
pound for Flock Treatment, is infringing- upon U.

S. Letters Patent No. 2,091,840 issued to Grover D.

Turnbow August 31, 1937, for "Improvement in

Vermifuge '

'.

VI.

Answering Section G of the Cross-complaint

herein, plaintiifs-cross-defendants deny that at any

time heretofore they have alleged to defendant-

cross-complainant that the same composition parasi-

ticide or vermifuge as sold by the defendant-cross-

complainant under the name "Alexander & Son's

Kon-Trold Nicotine Compound" infringes not only

U. S. Letters Patent No. 2,091,840, but also United

States Letters Patent No. 2,036,638, the subject of

the Amended Bill of Complaint herein, and that the

issues as [85] tendered concerning said infringe-

ment by said single compound, of both of said

United States Letters Patent, therefore arise

out of the same transaction, to wit, the manufacture,

use and/or sale by defendant-cross-complainant of

said compound parasiticide or vermifuge.

VII.

Answering Section H of the Cross-complaint

herein, plaintiffs-cross-defendants deny each and
every, all and singular the allegations of said sec-
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tion, and put defendant-cross-complainant upon

strict proof thereof, save and excepting that plaintiffs-

cross-defendants admit that defendants-cross-com-

plainants have committed acts of infringement in

the manufacture, sale or use of Alexander & Son's

Kon-Trold Nicotine Compound, a product for use in

the treatment of fowl for roundworms, and to that

extent plaintiffs-cross-defendants admit that a con-

troversy with respect to the rights of plaintiffs-

cross-defendants under United States Letters Pat-

ent No. 2,091,840 has by the Cross-complaint filed

herein been created.

VIII.

Answering Section I of the Cross-complaint

herein, plaintiffs-cross-defendants admit that Grover

D. Turnbow, C. E. Gray and Lederle Laboratories,

Inc., each possess rights of varying sorts, kind and

character, under U. S. Letters Patent No. 2,091,840,

and LT. S. Letters Patent No. 2,036,638, and that an

agreement creating the rights and interests of said

plaintiffs-cross-defendants, one with the other, ex-

ists, a true copy of which said agreement is filed

under seal with the pleadings of this cause in answer

to Interrogatory 21 propounded by the defendant-

cross-complainant herein on or about December 16,

1937. [86]

IX.

Plaintiffs-cross-defendants deny each and every,

all and singular, the allegations of Section J of the

Cross-complaint herein, and put defendant-cross-

complainant upon strict proof thereof.



vs. Grover D. Turnbow, et al. 63

X.

Answering Section K of the Cross-complain1

herein, plaintiffs-cross-defendants deny the allega-

tions in said paragraph contained; and directly to

the contrary thereof plaintiffs-cross-defendants al-

lege that in making sales of parasiticide and vermi-

fuge known as '^ Alexander & Son's Kon-Trold Nico-

tine Compound" and perhaps other parasiticides

and vermifuges, defendant-cross-complainant has

since the grant thereof and of each thereof, in-

fringed upon United States Letters Patent No.

2,091,840 and No. 2,036,638, and each and all of the

claims thereof and of each thereof.

XI.

Plaintiffs-cross-defendants deny each and every,

all and singular, the allegations of Section L of the

Cross-complaint herein, and place defendant-cross-

complainant upon strict proof thereof.

XII.

Plaintiffs-cross-defendants deny each and every,

all and singular, the allegations of Section M of the

Cross-complaint herein, and place defendant-cross-

complainant upon strict proof thereof.

XIII.

Plaintiffs-cross-defendants deny each and every,

all and singular, the allegations of Section N of the

Cross-Complaint herein, and place defendant-cross-

complainant upon strict proof thereof. [87]
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XIV.

Plaintiffs-cross-defendants deny each and every,

all and singular, the allegations of Section O of the

Cross-complaint herein, and place defendant-cross-

complainant upon strict proof thereof.

XY.
Plaintiffs-cross-defendants deny each and every,

nil and singular, the allegations of Section P of the

Cross-complaint herein, and place defendant-cross-

complainant upon strict proof thereof.

XYI.
Plaintiffs-cross-defendants deny each and every,

all and smgular, the allegations of Section Q of the

Cross-complaint herein, and place defendant-cross-

complainant upon strict proof thereof.

XVII.

Plaintiffs-cross-defendants deny each and every,

all and singular, the allegations of Section R of the

Cross-complaint herein, and place defendant-

cross-complainant upon strict proof thereof.

XVIII.

Plaintiffs-cross-defendants deny each and every,

all and singular, the allegations of Section S of the

Cross-complaint herein, and place defendant-cross-

complainant upon strict proof thereof.

XIX.
Plaintiff's-cross-defendants deny each and every,

all and singular, the allegations of Section T of the
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Cross-complaint herein, and place defendant-cross-

complainant upon strict proof thereof. [88]

XX.
Answering Section U of the Cross-complaint

herein, plaintiffs-cross-defendants deny that defend-

ant-cross-complainant has acted promptly to pre-

sent its cross-complaint allegedly for declaratory

relief, and plaintiffs-cross-defendants deny that de-

fendant-cross-complainant has presented its cross-

complaint allegedly for declaratory relief herein, as

soon as it was apprised of any claim made by plain-

tiffs-cross-defendants of infringement of U. S.

Letters Patent No, 2,091,840, and as soon as de-

fendant-cross-complainant had an opportunity to

study, consider and analyze said Letters Patent

No. 2,091,840.

Wherefore, Plaintiffs-cross-defendants pray

:

(1) That a decree be issued out of this court,

finding United States Letters Patent No. 2,091,840

and the respective claims thereof to be valid and in

full force and effect

;

(2) That a decree issue out of this court, finding

that United States Letters Patent No. 2,091,840 has

been infringed by defendant-cross-complainant;

(3) That a writ of injunction issue out of this

court, enjoining and restraining defendant-cross-

complainant, its officers, clerks, attorneys, servants,

agents and workmen, not only perpetually but pro-

visionally during the pendency of this suit, from

directly or indirectly making or causing to be made.
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selling or causing to be sold, or using or causing to

be used, inventions embodying or containing or

made under the claims of said Letters Patent No.

2,091,840.

(4) That defendant-cross-complainant be decreed

to account for and pay over unto plaintiffs all profits,

gains and advantages realized or received by them,

from said infringing acts, and that plaintiffs-cross-

defendants have judgment against defendants- [89]

cross-complainants for the damages suffered by

plaintiffs-cross-defendants in the premises; and

that the actual damages be trebled, in view of the

willful infringement by defendants-cross-com-

plainants.

(5) That plaintiffs-cross-defendants be awarded

the costs of this action.

(6) That plaintiffs-cross-defendants have such

other, further, or different relief as in equity and

good conscience this Honorable Court shall deem

meet and proper in the premises.

Dated February 14, 1938.

TOWNSEND & HACKLEY
CHAS. E. TOWNSEND
ROY C. HACKLEY, JR.

Attorneys for Plaintiffs-Cross

-

Defendants.

[Endorsed] : Filed Feb. 14, 1938. [90]
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[Title of District Court and Cause—In Equity

No. 4090-R.]

MOTION FOR BILL OF PARTICULARS,

LXVL
State precisely the page or pages referred to in

each and every printed publication, excepting in

such printed publications as where the reference

thereto includes such page number, wherein said

printed publication is claimed by cross-coni] >lainant

to contain material or information which cross-

complainant will rely upon at the time of trial of

this cause; and, [91] except in instances when any

printed publication was the subject of but one edi-

tion, give the exact edition referred to, in answer

hereto or in Section L, as the case may be.

LXVII.

State precisely, fully and separately with regard

to each and every printed publication listed in Sec-

tion L of the cross-complaint herein how, at the

time of trial of this cause, cross-complainant will

contend there is found anticipation of claim 1 of

United States Letters Patent No. 2,091,840.

LXXVII.
With reference to the following alleged prior

users described in Section M of the cross-complaint

herein, state precisely the officer or officers of

the companies listed who have exact knowledge of

the alleged prior use or uses relied upon to support

the allegations of said Section M:
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George H. Lee Company

Columbian Hog & Cattle Powder Co.

Eureka Chemical Co.

Standard Chemical Manufacturing Co.

Pioneer Stock Dip & Remedy Co.

Kalo Stock Remedy Co.

The Kinyon Remedy Co.

Moore's Live-Stock Remedy Co.

Moorman Manufacturing Co.

W. R. Talbot Chemical Co.

Guarantee Veterinary Co.

Peil Manufacturing Co.

Sipe Conditioner Manufacturing Co.

Uncle Sam Stock Medicine Co.

Victor Manufacturing Co. [92]

Dr. David Roberts Veterinary Co.

Farmers Manufacturers Remedy & Supply (^o.

G. E. Conkey Co.

National Live Stock Remedy Co.

Shores-Mueller Co.

S. G. Atkinson Laboratories

Midwest Grocery Co.

Illinois Stock Medicine Co.

Larkin Poultry Service Co.

The Rostetter Laboratories

Williams Stock Medicine Co.

The Barber Medicine Co.

G. R. Bigler Co.

Barada & Page, Inc.

Economy Hog & Cattle Powder Co.

Frank Manufacturing Co.
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Haver Glover Laboratories

Dr. L. D. DeGear Medicine Co.

The W. T. Muncy Co.

The Parker Laboratories

Pratt Food Co.

Quisenberry-Hobbs Co.

The Ross Hatchery

Scarless Remedy Co.

The Superior Products Supply Co., Inc.

Spratt's Patent (America) Limited

Poultry Products Co.

Larkin Poultry Club

H. R. Galbalt Chemical Co.

TOWNSEND & HACKLEY
CHAS. E. TOWNSEND
ROY C. HACKLEY, JR.

Attorneys for Plaintiffs,

Cross Defendants.

Dated

:

February 16, 1938.

[Endorsed] : Filed Feb. 16, 1938. [93]

[Title of District Court and Cause—In Equity No.

4090-R.]

PLAINTIFFS-CROSS-DEFENDANTS ' INTER-
ROGATORIES RE COUNTERCLAIM OF
DEFENDANT CROSS COMPLAINANT.

Interrogatory 3: State precisely the formula,

both quantitatively and qualitatively, of Alexan-
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der's Nicotine Compoimd, as sold by defendant

cross complainant, as of the date of the filing of

the Cross-Complaint herein. [94]

Interrogatory 4 : State whether or not the prod-

uct Alexander's Nicotine Compound has at any time

from the commencement of the sale thereof to the

date of filing the Cross-Complaint herein, varied

in formula, either quantitatively or qualitatively.

Interrogatory 5: If the answer to Interrogatory

4 above was in the affirmative, state precisely each

and every formula, both qualitative and quantita-

tive, of Alexander's Nicotine Compound sold by

defendant cross complainant from the date of first

sale of any thereof to the date of filing the Cross-

Complaint herein.

Interrogatory 6: State precisely the process of

manufacture of Alexander's Nicotine Compound as

sold by defendant cross complainant as of the date

of filing the said Cross-Complaint

Interrogatory 7: State whether or not the pro-

cess of manufacture of Alexander's Nicotine Com-

pound has varied at any time from the process

described in answer to Interrogatory 6 above.

Interrogatory 8: File with the Clerk of this

Court, and furnish to plaintiffs cross defendants,

a true sample, in form and carton as actually sold

by defendant cross complainant, of the Alexander's

Nicotme Compound sold by defendant cross com-

plainant as of the date of filing the Cross-Com-

plaint herein.
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Interrogatory 9: File with the Clerk of this

Court, and furnish to plaintiffs cross defendants,

a statement of each and every variation, qualita-

tive or quantitative, of the formula of Alexander's

Nicotine Compound as sold by defendant cross com-

plainant to the trade, from the date of first sale

thereof to the date of filing the Cross-Complaint

herein.

Interrogatory 10: State precisely the method of

use by defendant cross complainant in feeding Alex-

ander's Nicotine Compound to fowl.

Interrogatory 11: State precisely the quantity

of Alexander's Nicotine Compound recommended

by defendant cross [95] complainant as adequate

to be taken by a single fowl for treatment of such

fowl for roundworms.

Interrogatory 12: State precisely the maximum
amount of Alexander's Nicotine Compound that

may be consumed by a single fowl in a single day

without becoming lethal to the fowl.

Interrogatory 13: State precisely the maximum
amount of Alexander's Nicotine Compound that

may be taken by a fowl in a single day without

creating excess toxicity in the fowl.

Interrogatory 26: State whether or not Alexan-

der's Nicotine Compound the subject of the cross-

complaint herein has at any time been manufac-

tured by defendant cross-complainant.

Interrogatory 27: If the answer to Interroga-

tory 26 was in the affirmative, state when defendant
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cross complainant first manufactured Alexander's

Nicotine Compound.

Interrogatory 28: If the answer to Interroga-

tory 26 was in the negative, state by whom Alex-

ander's Nicotine Compound is manufactured.

Interrogatory 29: If the answer to Interroga-

tory 26 was in the negative, state from whom de-

fendant cross complainant has, prior to the filing

of the Cross-Complaint herein, purchased Alexan-

der's Nicotine Compound.

Interrogatory 30: If the answer to Interroga-

tory 26 was in the negative, state whether the con-

cern mentioned in the answer to Interrogatory 29

is ''Alexander & Son, Van Nuys, California".

Interrogatory 38 : State precisely and fully how,

at the trial of this cause, defendant cross-complain-

ant will contend that Alexander's Nicotine Com-

l^ound, as manufactured, used or sold by it, avoids

infringement of Claim 1 of United States Letters

Patent Number 2,091,840.

Interrogatory 39 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that [96] Alexander's Nicotine

Compound, as manufactured, used or sold by it,

avoids infringement of Claim 2 of said United

States Letters Patent Number 2,091,840.

Interrogatory 40 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound, as manufactured, used or sold by it, avoids
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infringement of Claim 3 of said Patent Number

2,091,840.

Interrogatory 41 : State precisely and fully how,

at the trial of this cause, defendant cross com-

plainant will contend that Alexander's Nicotine

Compound, as manufactured, used or sold by it,

avoids infringement of Claim 4 of said Patent

Number 2,091,840.

Interrogatory 42 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound is manufactured, used or sold by it avoids

infringement of Claim 3 of said Patent Number

2,091,840.

Interrogatory 43 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it avoids

infringement of Claim 6 of Patent Number 2,-

091,840.

Interrogatory 44: State precisely and fully how,

at the ti'ial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

poimd as manufactured, used or sold by it, avoids

infringement of Claim 7 of said Patent Number

2,091,840.

Interrogatory 45 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

poimd as manufactured, used or sold by it avoids
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infringement of Claim 8 of said Patent Number
2,091,840.

Interrogatory 46 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it avoids

infringement of Claim 9 of said Patent Number

2,091,840. [97]

Interrogatory 47 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it, avoids

infringement of Claim 1 of United States Letters

Patent Number 2,036,638.

Interrogatory 48 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it avoids

infringement of Claim 2 of United States Letters

Patent No. 2,036,638.

Interrogatory 49: State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it, avoids

infringement of Claim 3 of said United States Let-

ters Patent Number 2,036,638.

Interrogatory 50 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it avoids



vs. Grover D, Turnbow, et al. 75

infringement of Claim 4 of said United States Let-

ters Patent Nmnber 2,036,638.

Interrogatory 51 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it, avoids

infringement of Claim 5 of said United States Let-

ters Patent Number 2,036,638.

Interrogatory 52 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it, avoids

infringement of Claim 6 of said Patent Number

2,036,638.

Interrogatory 53 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend [98] that Alexander's Nicotine

Compound as manufactured, used or sold by it,

avoids infringement of Claim 7 of said Patent Num-

ber 2,036,638.

Interrogatory 54: State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it avoids

infringement of Claim 8 of said Patent Number

2,036,638.

Interrogatory 55 : State precisely and fully how^,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

jjound as manufactured, used or sold by it avoids
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infringement of Claim 9 of said Patent Number

2,036,638.

Interrogatory 56 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it, avoids

infringement of Claim 10 of said Patent Number

2,036,638.

Interrogatory 57 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it, avoids

infringement of Claim 11 of said Patent Number

2,036,638.

Interrogatory 58 : State precisely and fully how,

at the trial of this cause, defendant cross complain-

ant will contend that Alexander's Nicotine Com-

pound as manufactured, used or sold by it, avoids

infringement of Claim 12 of said Patent Number

2,036,638.

Interrogatory 59 : State precisely, full}^ and sepa-

rately with regard to each and every Letters Pat-

ent listed in Section L of the Cross-Complaint here-

in, how, at the time of trial of this cause, defendant

cross complainant will contend there is found an-

ticipation of Claim 1 of United States Letters Pat-

ent Number 2,091,840.

Interrogatory 60 : State precisely, fully and sepa-

rately with regard to each and every Letters Patent

listed in Section L of the Cross-Complaint herein,

how, at the time of trial of this [99] cause, de-
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fendant cross complainant will contend there is

found anticipation of Claim 2 of United States Let-

ters Patent Nmnber 2,091,840.

Interrogatory 61 : State precisely, fully and sepa-

rately with regard to each and every patent listed

in Section L of the Cross-Complaint herein, how, at

the time of trial of this cause, defendant cross com-

plainant will contend there is found anticipation of

Claim 3 of said United States Letters Patent Num-

ber 2,091,840.

Interrogatory 62 : State precisely, fully and sepa-

rately with regard to each and every patent listed

in Section L of the Cross-Complaint herein, how, at

the time of trial of this cause, defendant cross com-

plainant will contend there is found anticipation of

Claim 4 of said United States Letters Patent Num-
ber 2,091,840.

Interrogatory 63 : State precisely, fully and sepa-

rately with regard to each and every patent listed

in Section L of the Cross-Complaint herein, how, at

the time of trial of this cause, defendant cross com-

plainant will contend there is found anticipation of

Claim 5 of said United States Letters Patent Num-
ber 2,091,840.

Interrogatory 64: State precisely, fully and sepa-

rately with regard to each and every patent listed

in Section L of the Cross-Complaint herein, how,

at the time of trial of this cause, defendant cross

complainant will contend there is found anticipation

bf Claim 6 of said United States Letters Patent

Number 2,091,840.
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Interrogatory 65 : State precisely, fully and sepa-

rately with regard to each and every patent listed

in Section L of the Cross-Complaint herein, how, at

the time of trial of this cause, defendant cross com-

plainant will contend there is found anticipation of

Claim 7 of said United States Letters Patent Num-
ber 2,091,840. [100]

Interrogatory QQ: State precisely, fully and sepa-

rately with regard to each and every patent listed

in Section L of the Cross-Complaint herein, how,

at the time of trial of this cause, defendant cross

complainant will contend there is found anticipa-

tion of Claim 8 of said United States Letters Pat-

ent Number 2,091,840.

Interrogatory 67 : State precisely, fully and sepa-

rately with regard to each and every patent listed

in Section L of the Cross-Complaint herein, how, at

the time of trial of this cause, defendant cross com-

plainant will contend there is found anticipation of

Claim 9 of said United States Letters Patent Nmu-
ber 2,091,840.

Interrogatory 68: State precisely, fully and sepa-

rately with regard to each and every printed pub-

lication listed in Section L of the Cross-Complaint

herein, how, at the time of trial of this cause, de-

fendant cross complainant will contend there is fomid

anticipation of Claim 1 of United States Letters

Patent Niunber 2,091,840.

Interrogatory 69 : State precisely, fully and sepa-

rately with regard to each and every printed publi-

cation listed in Section L of the Cross-Complaint
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herein, how, at the time of trial of this cause, de-

fendant cross complainant will contend there is

fomid anticipation of Claim 2 of United States Let-

ters Patent Nmnber 2,091,840.

Interrogatory 70: State precisely, fully and sepa-

rately with regard to each and every printed publi-

cation listed in Section L of the Cross-Complaint

herein, how, at the time of trial of this cause, de-

fendant cross complainant will contend there is

found anticipation of Claim 3 of said United States

Letters Patent Number 2,091,840.

Interrogatory 71 : State precisely, fully and sepa-

rately with regard to each and every printed publi-

cation listed in Section [101] L of the Cross-Com-

plaint herein, how, at the time of trial of this cause,

defendant cross complainant will contend there is

foimd anticipation of Claim 4 of said United States

Letters Patent Number 2,091,840.

Interrogatory 72 : State precisely, fully and sepa-

rately with regard to each and every printed publi-

cation listed in Section L of the Cross-Complaint

herein, how, at the time of trial of this cause, de-

fendant cross complainant will contend there is

found anticipation of Claim 5 of said Patent Num-
ber 2,091,840.

Interrogatory 73: State precisely, fully and sepa-

rately with regard to each and every printed publi-

cation listed in Section L of the Cross-Complaint

herein, how, at the time of trial of this cause, de-

fendant cross complainant will contend there is
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found anticipation of Claim 6 of said Patent Num-

ber 2,091,840.

Interrogatory 74: State precisely, fully and sepa-

rately with regard to each and every printed publi-

cation listed in Section L of the Cross-Complaint

herein, how, at the time of trial of this cause, de-

fendant cross complainant will contend there is

found anticipation of Claim 7 of said Patent Niun-

ber 2,091,840.

Interrogatory 75 : State precisely, fully and sepa-

rately with regard to each and every printed publi-

cation listed in Section L of the Cross Complaint

herein, how, at the time of trial of this cause, de-

fendant cross complainant will contend there is

found anticipation of Claim 8 of said Patent Num-
ber 2,091,840.

Interrogatory 76: State precisely, fully and sepa-

rately with regard to each and every printed publi-

cation listed in Section L of the Cross-Complaint

herein, how, at the time of trial of this cause, de-

fendant cross complainant will contend there is

found anticipation of Claim 9 of said Patent Num-
ber 2,091,840.

Interrogatory 77: State with reference to each

and every alleged prior user listed in Section M of

the Cross-Complaint herein, the act or acts of said

person, firm or corporation, which defendant cross-

complainant will, at the time of trial of this cause,

contend anticipate Claim 1 of United States Letters
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Patent [102] Number 2,091,840; and in that re-

spect, state the following:

(a) The place of the alleged prior use

;

(b) The time or times of the alleged prior use.

(c) The extent of the alleged prior use.

(d) The precise formula, quantitative and

qualitative, of the product allegedly constituting

prior use

;

(e) The exact process of manufacture by which

the product the subject of the alleged prior use is

or was manufactured;

(f) The method of feeding the product to fowl.

(g) The quantity of product given to fowl in a

single day.

(h) Results obtained, as to treatment of fowl

for roundworms.

Interrogatory 78: State with reference to each

and every alleged prior user listed in Section M of

the Cross-Complaint herein the act or acts of said

person, firm or corporation, which defendant cross

complainant will, at the time of trial of this cause,

contend anticipate Claim 2 of said United States

Letters Patent Number 2,091,840, the answer hereto

to embody the points numbered (a) to (h) in In-

terrogatory 77 above.

Interrogatory 79: State, with reference to each

and every alleged prior user listed in Section M of

the Cross-Complaint herein, the act or acts of said

persons, firms or corporations which defendant cross

complainant will, at the time of trial of this cause,

contend anticipate Claim 3 of said United States
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Letters Patent number 2,091,840, the answer hereto

to embody the points lettered (a) to (h) in Inter-

rogatory 77 above.

Interrogatory 80: State, with reference to each

and every alleged prior user listed in Section M of

the Cross-Complaint herein, the act or acts of said

persons, firms, or corporations which defendant

cross complainant will, at the time of trial of this

cause, contend anticipate Claim 4 of said Patent

[103] Number 2,091,840, the answer hereto to em-

body the points lettered (a) to (h) in Interroga-

tory 77 above.

Interrogatory 81: State, with reference to each

and every alleged prior user listed in Section M of

the Cross-Complaint herein, the act or acts of said

person, firm or corporation which defendant cross

complainant will, at the time of trial of this cause,

contend anticipate cliam 5 of said Patent Number

2,091,840, the answer hereto to embody the points

lettered (a) to (h) in Interrogatory 77 above.

Interrogatory 82: State, with reference to each

and every alleged prior user listed in Section M of

the Cross-Complaint herein, the act or acts of said

person, firm or corporation which defendant cross

complainant will, at the time of trial of this cause,

contend anticipate Claim 6 of said Patent Number

2,091,840, the answer hereto to embody the points

lettered (a) to (h) in Interrogatory 77 above.

Interrogatory 83: State, with reference to each

and every alleged prior user listed in Section M of
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the Cross-Complaint herein, the act or acts of said

person, firm or corporation which defendant cross

complainant will, at the time of trial of this cause,

contend anticipate Claim 7 of said Patent Nimiber

2,091,840, the answer hereto to embody the points

lettered (a) to (h) in Interrogatory 77 above.

Interrogatory 84: State, with reference to each

and every alleged prior user listed in Section M of

the Cross-Complaint herein, the act or acts of said

person, firm or corporation which defendant cross

complainant will, at the time of trial of this cause,

contend anticipate Claim 8 of said Patent Number

2,091,840, the answer hereto to embody the points

lettered (a) to (h) in Interrogatory 77 above.

Interrogatory 85: State, with reference to each

and every alleged prior user listed in Section M of

the Cross-Complaint herein, the act or acts of said

person, firm or corporation which [104] defendant

cross complainant will, at the time of trial of this

cause, contend anticipate Claim 9 of said Patent

Number 2,091,840, the answer hereto to embody the

points lettered (a) to (h) in Interrogatory 77

above.

Interrogatory 86: File with your answer to the

interrogatories herein, a true sample of any alleged

product allegedly manufactured, used or sold by

any and each of the alleged prior users listed in

Section M of the Cross-Complaint herein, upon

which defendant cross-complainant will rely at the

time of trial of this cause to anticipate the claims, or

any thereof, of United States Letters Patent Num-
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ber 2,091,840; and furnish a duplicate sample

thereof to plaintiffs cross defendants.

Interrogatory 140: State what, if any, other

United States Letters Patent of plaintiffs cross de-

fendants, or any of them, other than those the sub-

ject of this litigation, defendant cross complainant

was aware of as of the date of filing the Cross-

Complaint herein.

TOWNSEND & HACKLEY
CHAS. E. TOWNSEND
ROY C. HACKLEY, JR.

Attorneys for Plaintiffs-

Cross-Defendants.

Dated

:

February 16, 1938.

[Endorsed] : Piled Feb. 17, 1938. [105]

PLAINTIFF'S EXHIBIT 6-A

[Title of District Court and Cause—In Equity

No. 4090-R.]

DEFENDANT CROSS-COMPLAINANTS' AN-
SWER TO PLAINTIFF CROSS-DEFEND-
ANTS' INTERROGATORIES RE COUN-
TERCLAIM [106]

Comes now defendant, Farmers' Cooperative Ex-

change, Inc., and through an officer having knowl-

edge as to the facts interrogated about gives the fol-

lowing answers to the interrogatories heretofore

propounded to defendant under Equity Rule 58

:
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1.

Answering Interrogatory 1, no answer is re-

quired pursuant to an agreement and understanding

arrived at between counsel for plaintiffs and dc

fendant.

2.

Answering Interrogatory 2, no answer is required

pursuant to an agreement and understanding ar-

rived at between counsel for plaintiffs and de-

fendant.

3.

Answering Interrogatory 3, defendant submits

herewith a sample, marked Exhibit A, of the prod-

uct which it has sold, and in the carton and bearing

the label in which such product has been sold by

defendant; that defendant has no knowledge of the

formula, process of manufacture, or contents of

Alexander's nicotine compound, other than the rep-

resentations on the container in which this product

is sold ; that defendant is informed that said product

is manufactured under a secret process, the nature

of which this defendant has no knowledge ; that this

defendant has never made any investigation to de-

termine the constituents of or process of manufac-

ture of Alexander's nicotine compound. [107]

4.

Answering Interrogatory 4, defendant is unable

to answer this interrogatory in view of the answer

to Interrogatory 3.

5.

Answering Interrogatory 5, defendant is unable
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to answer this interrogatory in view of the answer

to Interrogatory 3.

6.

Answering Interrogatory 6, defendant is unable

to answer this interrogatory in view of the answer

to Interrogatory 3.

7.

Answering Interrogatory 7, defendant is unable

to answer this interrogatory in view of the answer

to Interrogatory 3.

8.

Answering Interrogatory 8, defendant submits

herewith a carton, marked Exhibit A, which is a

true sample in form and carton as actually sold by

defendant cross-complainant of the Alexander's nic-

otine compound sold by defendant cross-complain-

ant as of the date of filing of the counterclaim

herein. [108]

9.

Answering Interrogatory 9, defendant is unable

to answ^er this interrogatory in view of the answer

to Interrogatory 3.

10.

Answ^ering Interrogatory 10, defendant states

that it is a corporation and not in the business of

feeding or caring for fowl, and does not feed Alex-

ander's nicotine compound to fowl.

11.

Answering Interrogatory 11, the defendant
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makes no recommendations as to the quantity of

Alexander's nicotine compound adequate to be

taken by a single fowl for treatment of such fowl

for round worms, other than those recommendations

made on the carton containing Alexander's nicotine

compound attached hereto and marked Exhibit A.

Answering Interrogatory 12, defendant has no

knowledge of the maximum amount of Alexander's

nicotine compound that may be consumed by a sin-

gle fowl in a single day without becoming lethal to

the fowl, other than the representations made on the

carton in which the product is sold.

13.

Answering Interrogatory 13, defendant has no

knowledge of the maximum amount of Alexander's

nicotine compound that may be taken by a fowl in

a single day without creating excess toxicity in the

fowl, other than the representations made on the

carton in which Alexander's nicotine compound is

sold. [109]

14.

Answering Interrogatory 14, no answer is re-

quired pursuant to an agreement and understand-

ing arrived at between counsel for plaintiffs and

defendant.

15.

Answering Interrogatory 15, no answer is re-

quired pursuant to an agreement and understand-



88 Farmers' Coop. Exchange, Inc.

ing arrived at between counsel for plaintiffs and de-

fendant.

16.

Answering Interrogatory 16, no answ^er is re-

quired pursuant to an agreement and understand-

ing arrived at between counsel for plaintiffs and

defendant.

17.

Answering Interrogatory 17, no answer is re-

quired pursuant to an agreement and imderstand-

ing arrived at between counsel for plaintiffs and

defendant.

18.

Answering Interrogatory 18, no answ^er is re-

quired pursuant to an agreement and understand-

ing arrived at between counsel for plaintiffs and

defendant. [110]

19.

Answering Interrogatory 19, no answer is re-

quired pursuant to an agreement and understand-

ing arrived at between counsel for plaintiffs and

defendant.

20.

Answering Interrogatory 20, no answer is re-

quired pursuant to an agreement and understand-

ing arrived at between counsel for plaintiffs and

defendant.

21.

Answering Interrogatory 21, no answer is re-

quired pursuant to an agreement and understand-
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ing arrived at between counsel for plaintiffs and

defendant.

22.

Answering Interrogatory 22, no answer is re-

quired pursuant to an agreement and understand

ing arrived at between counsel for plaintiffs anil

defendant.

23.

Answering Interrogatory 23, no answer is re

quired pursuant to an agreement and understand

ing arrived at between counsel for plaintiffs and

defendant.

24.

Answering Interrogatory 24, no answer is re-

quired pursuant to an agreement and understand

ing arrived at between counsel for plaintiffs and

defendant. [Ill]

25.

Answering Interrogatory 25, no answer is re-

quired pursuant to an agreement and understand-

ing arrived at between counsel for plaintiffs and

defendant.

26.

The answer to Interrogatory 26 is No.

27.

I Answering Interrogatory 27, in view of the an-

swer to Interrogatory 26, no answ^er is required to

this Interrogatory.

28.

Answering Interrogatory 28, defendant has no
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knowledge, other than the representations on the

carton marked Exhibit A, as to who is the manu-

facturer of Alexander's nicotine compound; that

defendant purchases said product from Alexander

& Sons, Van Nuys, California.

29.

Answering Interrogatory 29, defendant purchases

Alexander's nicotine compound from Alexander &
Son, Van Nuys, California.

30.

The answer to Interrogatory 30 is Yes. [H2]

31.

The defendant is not required to answer this in-

terrogatory, as its objection to this interrogatory

was sustained by the order of this Court, of April

8, 1938.

32.

The defendant is not required to answer this

interrogatory, as its objection to this interrogatory

was sustained by the order of this Court, of April

8, 1938.

33.

The defendant is not required to answer this in-

terrogatory, as its objection to this interrogatory

was sustained by the order of this Court, of April

8, 1938.

34.

The defendant is not required to answer this in-

terrogatory, as its objection to this interrogatory
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was sustained by the order of this Court, of April

8, 1938.

35.

The defendant is not required to answer this in-

terrogatory, as its objection to this interrogatorv

was sustained by the order of this Court, of April

8, 1938.

36.

The defendant is not required to answer this in-

terrogatory, as its objection to this interrogatory

was sustained by the order of this Court, of April

8, 1938.

37.

The defendant is not required to answer this in-

terrogatory, as its objection to this interrogatory

was sustained by the order of this Courts of April

8, 1938. [113]

38.

Answering Interrogatory 38, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given its

whole knowledge as to the product it is selling.

Without further knowledge with respect thereto, it

cannot state at this time any comparison of any

Alexander Nicotine compound with Claim 1 of

United States Letters Patent No. 2,091,840,

39.

Answering Interrogatory 39, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given
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its whole knowledge as to the product it is selling.

Without further knowledge with respect thereto,

it cannot state at this time any comparison of any

Alexander Nicotine compound with Claim 2 of

United States Letters Patent No. 2,091,840.

40.

Answering Interrogatory 40, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given

its whole knowledge as to the product it is selling.

Without further knowledge with respect thereto, it

cannot state at this time any comparison of any

Alexander Nicotine compound with Claim 3 of

United States Letters Patent No. 2,091,840.

41.

Answering Interrogatory 41, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given its

whole knowledge as to [114] the product it is sell-

ing. Without further knowledge with respect there-

to, it cannot state at this time any comparison of

any Alexander Nicotine compound with Claim 4

of United States Letters Patent No, 2,091,840.

42.

Answering Interrogatory 42, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given

its whole knowledge as to the product it is selling.
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Without further knowledge with respect thereto,

it cannot state at this time any comparison of any

Alexander Nicotine compound with Claim 5 of

United States Letters Patent No. 2,091,840.

43.

Answ^ering Interrogatory 43, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given its

whole knowledge as to the product it is selling.

Without further knowledge with respect thereto,

it cannot state at this time any comparison of any

Alexander Nicotine compound with Claim 6 of

United States Letters Patent No. 2,091,840.

44.

Answering Interrogatory 44, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given

its whole knowledge as to the product it is selling.

Without further knowledge with respect thereto,

it cannot state at this time any comparison of any

Alexander Nicotine compoimd with Claim 7 of

United States Letters Patent No 2,091,840. [115]

45.

Answering Interrogatory 45, defendant has no

knowledge of the facts sufficient to enable it to an-

swer this interrogatory. Defendant has given its

whole knowledge as to the product it is selling.

Without further knowledge with respect thereto, it

cannot state at this time any comparison of any
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Alexander Nicotine compound with Claim 8 of

United States Letters Patent No. 2,091,840.

46.

Answering Interrogatory 46, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given its

whole knowledge as to the product it is selling.

Without further knowledge with respect thereto, it

cannot state at this time any comparison of any

Alexander Nicotine compound with Claim 9 of

United States Letters Patent No. 2,091,840.

47.

Answering Interrogatory 47, defendant has no

knowledge of the facts sufficient to enable it to an-

swer this interrogatory. Defendant has given its

whole knowledge as to the product it is selling.

Without further knowledge with respect thereto, it

cannot state at this time any comparison of any

Alexander Nicotine compound with Claim 1 of

United States Letters Patent No. 2,036,638.

48.

Answering Interrogatory 48, defendant has no

knowledge of the facts sufficient to enable it to an-

swer this interrogatory. Defendant has given its

whole knowledge as to [116] the product it is sell-

ing. Without further knowledge with respect there-

to, it cannot state at this time any comparison of

any Alexander Nicotine compound with Claim 2

of United States Letters Patent No. 2,036,638,
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49.

Answering Interrogatory 49, defendant has no

knowledge of the facts sufficient to enable it to

answ^er this interrogatory. Defendant has given

its whole knowledge as to the product it is sell-

ing. Without further knowledge with respect there-

to, it cannot state at this time any comparison of

any Alexander Mcotine compound with Claim 3

of United States Letters Patent No, 2,036,638.

50.

Answering Interrogatory 50, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given

its whole knowledge as to the product it is sell-

ing. Without further knowledge with respect there-

to, it cannot state at this time any comparison of

any Alexander Nicotine compound with Claim 4

of United States Letters Patent No. 2,036,638.

51.

Answering Interrogatory 51, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given its

whole knowledge as to the product it is selling.

Without further knowledge with respect thereto, it

cannot state at this time any comparison of any

Alexander Nicotine compound with Claim 5 of

United States Letters Patent No. 2,936,638. [117]

52.

Answering Interrogatory 52, defendant has no

knowledge of the facts sufficient to enable it to
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answer this interrogatory. Defendant has given

its whole knowledge as to the product it is sell-

ing. Without further knowledge with respect there-

to, it cannot state at this time any comparison of

any Alexander Nicotine compound with Claim 6 of

United States Letters Patent No. 2,036,638.

53.

Answering Interrogatory 53, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given its

whole knowledge as to the product it is selling.

Without further knowledge with respect thereto, it

cannot state at this time any comparison of any

Alexander Nicotine compound with Claim 7 of

United States Letters Patent No. 2,036,638.

54.

Answering Interrogatory 54, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given

its whole knowledge as to the product it is sell-

ing. Without further knowledge with respect there-

to, it cannot state at this time any comparison

of any Alexander Nicotine compound with Claim 8

of United States Letters Patent No. 2,036,638.

55.

Answering Interrogatory 55, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given

its whole knowledge as to the product it is selling.

Without further knowledge with [118] respect there-
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to, it cannot state at this time any comparison of

any Alexander Nicotine compound with Claim 9 of

United States Letters Patent No. 2,036,638.

56.

Answering Interrogatory 56, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given

its whole knowledge as to the product it is sell-

ing. Without further knowledge with respect there-

to, it cannot state at this time any comparison of

any Alexander Nicotine compound with Claim 10 of

United States Letters Patent No. 2,036,638.

57.

Answering Interrogatory 57, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given

its whole knowledge as to the product it is sell-

ing. Without further knowledge with respect there-

to, it cannot state at this time any comparison of

any Alexander Nicotine compound with Claim 1 of

United States Letters Patent No. 2,036,638.

58.

Answering Interrogatory 58, defendant has no

knowledge of the facts sufficient to enable it to

answer this interrogatory. Defendant has given

its whole knowledge as to the product it is sell-

ing. Without further knowledge with respect there-

to, it cannot state at this time any comparison of

any Alexander Nicotine compound with Claim 12 of

United States Letters Patent No. 2,036,638. [119]
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59.

Answering Interrogatory 59, the respective Let-

ters Patent of the prior art disclosed in Section L
of the cross complaint herein, disclose fully the re-

spective subject matters thereof. This defendant

has no knowledge thereof other than is disclosed

thereby, and is unable to make any more specific

answer to this interrogatory than to refer to said

respective Letters Patent for the factual disclosures

thereof.

60.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 59.

61.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 59.

62.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 59.

63.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 59.

64.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 59.

65.

Defendant makes the same answer to this inter-

rogatory [120] as it made to Interrogatory 59.
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66,

Defendant makes the same answer to this in-

terrogatory as it made to Interrogatory 59.

67.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 59.

68.

Answering Interrogatory 68, the respective print-

ed publications of the prior art disclosed in Section

L of the cross-complaint herein disclosed fully the

respective subject matters thereof. This defendant

has no knowledge thereof other than is disclosed

thereby and is unable to make any more specific

answers to this interrogatory than to refer to said

respective printed publications for the factual dis-

closures thereof.

69.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 68.

70.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 68.

71.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 68. [121]

72.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 68.
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73.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 68.

74.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 68.

75.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 68.

76.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 68.

77.

Answering Interrogatory 77, defendant-comiter-

claimant will at the trial of this Cause rely upon

and assert as prior inventors, prior users, or as

having prior knowledge of the alleged invention or

inventions of the pretended Letters Patent No. 2,-

091,840 upon each and all of said parties or persons

pleaded in Section M of the counterclaim other than

R. G. Mewborne as to said parties or persons upon

whom counterclaimant will rely as far as counter-

claimant now understands and believes defendant

counterclaimant will at the trial of this Cause rely

as showing such prior invention, prior use, or prior

knowledge upon the published records of the prod-

ucts, advertisements, registrations [122] of as

pleased or as to which said plaintiff-cross-defendant

was notified at the taking of the depositions by the
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defendant-counterclaimant except as to the allega-

tions of prior use, prior invention, or prior knowl-

edge as to those listed individuals now in the employ

of plaintiff-cross-defendant, or one of them, the

knowledge as to which is more readily ascertainable

by plaintiff-cross-defendant than to defendant-

counterclaimant, which individuals or parties upon

information or belief defendant-counterclaimant

states to be

E. R. de Ong
CD. Carpenter

J. R. Beach

H. W. Graybill

W. B. Herms.

As to J. J. Bergstedt, defendant will rely upon and

will show that long prior to January 15, 1928, he

invented, used and had knowledge of the use as a

vermifuge or parasiticide, or both, of a combination

or mixture of nicotine sulfate, or nicotine and a

substance of the same ''colloidal nature" for admin-

istering alkaloid to chickens or fowl to eliminate

roundworms, which "colloidal substance" was both

of the alleged classes of "proteins", "starches" or

other of said alleged classes as set forth in the pre-

tended Letters Patent in suit. As to the party R. G.

Mewborne, defendant-counterclaimant will rely

solely upon the Letters Patent pleaded as issued to

him.

78.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 77.
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79.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 77.

80.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 77. [123]

81.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 77.

82.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 77.

83.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 77.

84.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 77.

85.

Defendant makes the same answer to this inter-

rogatory as it made to Interrogatory 77.

86.

Answering Interrogatory 86, defendant states that

at present it has no samples of any products which

it alleges were manufactured, used or sold by any

of the alleged prior users listed in Section M, upon

which defendant-cross-complainant will rely at the

time of trial.
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Interrogatories 87 to 139,

Inclusive.

Answering Interrogatories 87 to 139, inclusive, no

answer is required pursuant to an agreement and

understanding arrived at between counsel for plain-

tiff and defendant. [124]

140.

Answering Interrogatory 140 defendant asserts

that there are no other United States Letters Patent

of plaintiff-cross-defendants, or any of them, other

than those which are the subject of this litigation,

of which the defendant-cross-complainant was aware

of as of the date of the filing of the cross-complaint

herein.

FARMERS' COOPERATIVE
EXCHANGE, INC.,

By GEO. A. HAYDON,
Assistant-Manager.

State of California,

County of Santa Cruz—^ss.

George A. Haydon, being first duly sw^orn, deposes

and says that he is Assistant Manager of Farmers'

Cooperative Exchange, Inc., defendant and counter-

claimant in the foregoing Answer to Plaintiff Cross-

Defendant 's Interrogatories re Counterclaim and

knows the contents thereof; that the same is true of

his own knowledge except as to the matters stated

to be alleged on information and belief, and that as

to those matters he believes them to be true.

GEORGE A. HAYDON.
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Subscribed and sworn to before me this 27th day

of April, 1938.

[Seal] J. A. WYCKOFF,
Notary Public in and for the State of California,

County of Santa Cruz.

[Endorsed] : Filed May 5, 1938.

[Endorsed]: U. S. Dist. Ct. N. D. Cal. No. 4090

& 21067 Pltf's. Ex. No. 6-A. Filed Nov. 30, 1938.

Walter B. Maling, Clerk. [125]

[Title of District Court and Cause.—In Equity

No. 4090-R.]

STIPULATION.

It Is Hereby Stipulated by and between the par-

ties hereto, for the purpose of shortening the time

required to present the proofs in the above entitled

cause and for the purpose of reducing and narrow-

ing the issues in said cause during the trial thereof,

as follows:

1. That if the following individuals were called

at [128] the time of trial of the cause to testify on

behalf of plaintiffs, they would testify as follows

:

(a) C. P. HALL,
a resident of Santa Cruz, California, would testify

that, at the request of plaintiff Grover D. Turnbow,

he purchased from defendant Farmers' Cooperative

Exchange, Inc., Santa Cruz, California, on Septem-

ber 30, 1936, three (3) cartons of ''Kon-Trold Nico-
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tine", ill flock treatment form, upon the label of

Avliich said cartons it was stated that the same were

manufactured and distributed by Alexander & Sons,

Van Nuys, California, and that the product con-

tained therein had a nicotine content of not less

than five per cent (5%). Further, the witness would

produce a sales tag covering the purchase, a photo-

static copy of which sales tag is attached hereto,

made a part hereof by this reference, and marked

"Exhibit 1", it being understood that the original

sales tag will be produced and offered as plaintiffs'

exhibit at the time of trial of this cause, and that

the same may be received in evidence under this

stipulation.

Mr. Hall would further testify that on September

30, 1936, the cartons received by him from defend-

ant Farmers' Cooperative Exchange, Inc., in orig-

inal sealed condition, were delivered by him, in that

condition, to Grover D. Turnbow, one of the plain-

tiffs in this cause.

(b) That

GROVER D. TURNBOW
would testify that he delivered all three cartons

obtained from C. P. Hall, in unopened and origi-

nally sealed condition, to one of his employees, H. A.

Spillman, of Oakland, California.

(c) That

H. A. SPILLMAN,
a resident of Oakland, California, delivered all three

cartons, in original sealed condition, to Dr. E. R.

deOng, of San Francisco, California.
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(d) That

DR. E. R. DeONG
retained all three cartons [129] received by him

from H. A. Spillman, and that he in turn delivered

two of said cartons, still unopened and in original

sealed condition, back to the said H. A. Spillman.

(e) That

H. A. SPILLMAN
delivered to Dr. C. D. Leake, of San Francisco, Cali-

fornia, the two cartons, in original sealed condition,

of the product received as aforesaid from Dr. E. R.

DeOng.

(f) That

DR. C. D. LEAKE
subsequently delivered one of said cartons, still in

sealed condition as received by him, to Dr. William

D. Ramage, of San Francisco, California.

(g) That the carton of product received by Dr.

William D. Ramage and retained by him in the man-

ner above indicated, may be offered and received in

evidence pursuant to this stipulation, and without

further proof thereof.

(h) That the carton of product received by Dr.

C. D. Leake and retained by him in the manner

above indicated may be offered and received in evi-

dence pursuant to this stipulation, and without fur-

ther proof thereof.

(i) That the carton of product received by Dr.

E. R. de Ong and retained by him in the manner

above indicated may be offered and received in evi-
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dence pursuant to this stipulation, and without fur-

ther proof thereof.

2. That if called as a witness on behalf of plain-

tiff herein,

RICHARD S. CHILDS,
a resident of the City of New York, State of New
York, would testify that he is vice president of Led-

erle Laboratories, Incorporated, one of the plain-

tiffs in this cause, and that with the approval of the

Board of Directors of Lederle Laboratories, Inc., he

entered into a contract with C. E. Gray and G. D.

Turnbow, the other plaintiffs in this case, under

[130] date of March 21, 1936, on terms and condi-

tions identical to those set out in a true copy thereof

filed under seal in this cause pursuant to order of

court in response to Interrogatory 21 of Defendant's

Interrogatories, filed December 16, 1937; and that

the abstract of said document filed under seal,

omitting only figures relating to amounts of royalty

provided to be paid by Licensee (Lederle Labora-

tories, Inc.) to Licensors (C. E. Gray and G. D.

Turnbow), and reference to a pending application

for United States Patent, is attached to Plaintiffs'

Answers to Defendant's Interrogatories, filed herein

on February 14, 1938. Mr. Childs would further tes-

tify that said contract of March 21, 1936, entered

into as aforesaid between the plaintiffs herein, has

been at all times since the date of execution thereof,

March 21, 1936, and is now, in full force and effect,

and has not been amended, altered or revoked, in

whole or in part, and that said contract represents
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the full, complete and entire understanding and

agreement between plaintiff Lederle Laboratories,

Inc., and plaintiffs C. E. Gray and G. D. Turnbow,

relating in any manner to United States Letters

Patent Nos. 2,036,638 and 2,091,840 involved in this

action.

(3) That the entire right, title and interest in,

to and under United States Letters Patent No. 2,-

036,638, issued April 7, 1936, was assigned, prior to

issuance thereof, by the assignees of the patentee

thereof, to plaintiff G. D. Turnbow; that thereafter

plaintiff G. D. Turnbow assigned to plaintiff C. E.

Gray an undivided one-half interest in said United

States Letters Patent No. 2,036,638 ; and that there-

after plaintiffs Grover D. Turnbow and C. E. Gray

entered into that certain contract and license with

plaintiff Lederle Laboratories, Inc., [131] referred

to in section 2 hereinabove.

(4) That defendant Farmers' Cooperative Ex-

change, Inc., received, on or about September 29,

1936, a letter addressed to it by Chas. E. Townsend,

signing as attorney for plaintiff G. D. Turnbow, a

true copy of which said letter is attached hereto,

made a part hereof by this reference, and marked

''Exhibit 2"; that plaintiffs may offer, at the time of

trial of this cause, a copy of the letter Exhibit 2

attached hereto, with the same force and effect with

which they might offer the original thereof, and

without further proof than the presentation of this

stipulation.

(5) That title to Turnbow patent No. 2,091,840,

is vested in plaintiffs C. E. Gray and Grover D.
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Turnbow, and that said patent is licensed to Lederle

Laboratories, Incorporated, in the same manner as

Lindstaedt patent No. 2,036,638, under the terms of

the agreement of March 21, 1936, between the plain-

tiffs, said agreement being described in section 2 of

this stipulation.

(6) That plaintiffs may offer, and there may be

received, in evidence, with the same force and effect

as the original, a plain copy of Lindsteadt patent

No. 2,036,638 in suit.

Either party to this cause may offer this stipula-

tion, in whole or in part, and when so offered it shall

stand as full proof, for all purposes, of the facts,

and all thereof, covered hereby.

TOWNSEND & HACKLEY,
CHAS. E. TOWNSEND,
ROY C. HACKLEY, JR.,

Attorneys for Plaintiffs.

LYON & LYON,
LEWIS E. LYON,

Attorneys for Defendant.

Dated November 18, 1938.

So Ordered:

MICHAEL J. ROCHE,
United States District Judge. [132]
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EXHIBIT 2.

September 28, 1936

The Farmers^ Exchange,

Santa Cruz, California.

Gentlemen

:

On behalf of our client, Grover D. Tumbow, of

Oakland, California, owner of United States Letters

Patent Number 2,036,638, issued April 7, 1936, you

are hereby duly advised that the sale or use by you

of the product known as '^Alexander's Kon-Trold

Nicotine Compound", in either pellet or flock-treat-

ment form, constitutes an infringement of the above

specified patent; and you are hereby requested

forthwith to cease and desist from this action and

to account to our client for past infringement;

otherwise we are instructed to take adequate legal

steps to protect the rights of Mr. Tumbow.

Very truly yours,

(s) CHAS. E. TOWNSEND,
Attorney for Grover D. Tumbow.

RCHJrMCB

Registered : Return receipt requested.

[Endorsed] : Filed Nov. 22, 1938. [134]



112 Farmers' Coop. Exchange^ Inc.

PLAINTIFF'S EXHIBIT NO. 8-A

[Title of District Court and Cause—In Equity

No. 4090-R.]

CROSS-COMPLAINANTS' BILL OF
PARTICULARS. [135]

Pursuant to the Order of this Court, entered

April 8, 1938, the Cross-Complainants, for their Bill

of Particulars herein as presently advised, state as

follows

:

As to Particular QQ.

''Discovery of the Alkaloidal Affinities of Hyd-

rous Aluminum Silicate", by John Uri Lloyd,

Phar. M., 1916. Read before the Scientific Sec-

tion, A. Ph. A., San Francisco Meeting, 1916.

From the Journal of the American Pharma-

ceutical Association for April and May, 1916.

Bourse Building, Philadelphia. (Pg. 381-390).

"Concerning the Alkaloidal Reagent Hydrous

Aluminum Silicate", by John Uri Lloyd, Cin-

cinnati, Ohio, October 1, 1913. The entire arti-

cle.

"Economic Poisons", Special Publication No.

58, State of California Department of Agricul-

ture, California State Printing Office (1924-

1925). (Pg. 35,36,46).

"Economic Poisons", Special Publication No.

66, State of California Department of Agricul-

ture, California State Printing Office (1925-

1926). (Pg. 24-26).

"Economic Poisons", Special Publication No.

75, State of California Department of Agricul-



vs. Grover D. Tunibow, et al. 113

ture, California State Printing Office (1926-

1927). (Pg. 34-37, and 39).

''Economic Poisons", Special Publication No.

88, State of California Dei)artnient of Agri-

culture, California State Printing Office (1927

1928). (Pg. 34, 35).

''Economic Poisons", Special Publication No.

94, State of California Department of Agricul-

ture, California State Printing Office (1928-

1929). (Pg. 32, 33).

Report of the Kansas State Board of Agricul-

ture for the Quarter ending September, 1924,

Vol. XLIII, No. 171, published October 20,

1924. (Pg. 28-64).

Report of the Control Division of the Kansas

State Board of Agriculture for the Quarter

ending June, 1926, Section A on Live-Stock

Remedies, Vol. XLV, Section A, No. 178, pub-

lished by the Kansas State Board of Agricul-

ture, August 5, 1926. (Pg. 34, 35, and 45-79).

Report of the Control Division of the Kansas

State Board of Agriculture for the Quarter

ending March, 1928, Section B on Live-Stock

Remedies, Vol. XLVII, Section B, No. 185,

published by the Kansas State Board of Agri-

culture, October 25, 1928. (Pg. 21, 61-93, and

48-53). [136]

Catalogue issued by the Haver-Glover Labora-

tories, entitled "Special Veterinary Prepara-

tions Biologicals Pharmaceuticals Instruments
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and Appliances", Copyright 1928, Third Edi-

tion. (Pg. 120).

^'Science" Vol. LVII, No. 1485, published Fri-

day, June 15, 1923, by the Science Press. (Pg.

692, 693).

Report of the Veterinary Division for the Year

Ending June 30, 1927, Michigan State College

of Agriculture and Applied Science, East Lan-

sing, Michigan. (Pg. 63).

California Agricultural Extension Service, Cir-

cular 8, Revised and Reprinted February, 1929,

entitled "Diseases and Parasites of Poultry in

California'', J. R. Beach and S. B. Freeborn.

(Pg. 68-70).

"Prevention and Control of Poultry Diseases,"

by L. D. Bushnell and W. R. Hinshaw, Agricul-

tural Experiment Station, Kansas State Agri-

cultural College, Manhattan, Kansas. Circular

106, July, 1924. (Pg. 50-51).

"Diseases of Poultry", U. S. Department of

Agriculture, Farmers' Bulletin No. 1337, issued

October, 1927, Washington, D. C. (Pg. 24, 25).

"Poultry Diseases, Their Prevention and Con-

trol", Agricultural Experiment Station, Kansas

State Agricultural College, Manhattan, Kansas,

Bulletin 247, (Circular 106 Revised), June,

1929. (Pg. 69-71, and 74-75).

As to Particular 67.

The respective printed publications listed in Sec-
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tion L in Cross-Complaint herein, disclose fully the

respective subject matters thereof. This defendant

has no knowledge thereof other than is disclosed

thereby, and is unable to give a more particular

statement than to refer to said respective printed

publications for the factual disclosures thereof.

As to Particular 77.

On information and belief, counter-claimant al-

leges that all the officers of the companies listed in

Section M of the Cross-complaint, have exact

knowledge of the alleged [137] prior use or uses re-

lied upon to support the allegations of said Sec-

tion M.

Dated this 22nd day of November, 1938.

FARMERS' COOPERATIVE
EXCHANGE, INC.,

By LYON & LYON,
LEWIS E. LYON,
FREDERICK W. LYON,
Attorneys for Defendant

Address : 811 West Seventh Street,

Los Angeles, California.

Received copy of above this 23rd day of Novem-
ber, 1938.

TOWNSEND & HACKLEY,
ROY C. HACKLEY, JR.,

Attorneys for Plaintiffs. [138]
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AFFIDAVIT OF SERVICE

State of California,

County of Los Angeles—ss.

Irene J. Knudsen, being first duly sworn, deposes

and says: That she is an employee of the firm of

liyon & Lyon, 811 West Seventh Street Building,

Los Angeles, California, attorneys for the defend-

ant in the above entitled cause ; That she served the

foregoing Cross-Complainants' Bill of Particulars

upon Messrs. Townsend & Hackley, attorneys for

the plaintiffs, by enclosing a true and correct copy

thereof in an envelope addressed to

Messrs. Townsend & Hackley,

908 Crocker Building,

San Francisco, California,

first class postage prepaid, and depositing the same

in the United States Postoffice this 22nd day of

November, 1938.

IRENE J. KNUDSEN.

Subscribed and sworn to before me this 22nd day

of November, 1938.

[Seal] LOUISE BLACKBURN,
Notary Public in and for the County and State

above named.

[Endorsed] : Filed Nov. 22, 1938.

[Endorsed] : U. S. Dist. Ct. N. D. Cal. No. 4090

& 21067. Pitts'. Ex. No. 8-A. [139]
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[Title of District Court.]

At a stated term of the Southern Division of the

United States District Court for the Northern Dis-

trict of California, held at the Court Room thereof,

in the City and County of San Francisco, on Wed-

nesday, the 30th day of November, in the year of

our Lord one thousand nine hundred and thirty-

eight.

Present : The Honorable Michael J. Roche,

District Judge.

[Title of Cause—No. 4090-R Eq.]

This cause came on regularly this day for trial.

Roy C. Hackley and J. E. Hursh, Esqrs., appearing

as attorneys for plaintiffs and Lewis E. Lyon and

Frederick W. Lyon, Esqrs., appearing as attorneys

for defendant. Lewis E. Lyon, Esq., presented and

filed a motion to consolidate this cause with cause

No. 21067-S for the purposes of trial, and after

hearing had, it is Ordered that said motion be and

the same is hereby granted and that this cause be

and the same is hereby consolidated with Cause No.

21067-S, Lederle Laboratories, Incorporated, et al.,

vs. Farmers' Cooperative Exchange, Inc., et al., for

trial. Mr. Hackley made a statement to the Court on

behalf of the plaintiff and Mr. Lewis E. Lyon made
a statement to the Court on behalf of the defendant.

Plaintiffs introduced in evidence Plaintiffs' Exhib-

its Nos. 1, 2, 3, 3a, 3b, 4, 5, 5a, 6, 6a, 7, 8, 8a, 9, 10,

11, 12, 13, 14, and 15. William D. Ramage was sworn

and testified on behalf of the plaintiffs. The at-

torneys for the respective parties in open Court,
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stipulated that one-half of the expense of transcrib-

ing the proceedings herein be paid for by each of the

parties hereto and that the same may be taxed as

costs by the prevailing party. Ordered that the fur-

ther trial hereof be continued until 10 o'clock A.M.

tomorrow. [140]

[Title of District Court.]

At A Stated Term of the Southern Division of the

United States District Court for the Northern Dis-

trict of California, held at the Court Room thereof,

in the City and County of San Francisco, on Thurs-

day, the 30th day of March, in the year of our Lord

one thousand nine hundred and thirty-nine.

Present : the Honorable Michael J. Roche,

District Judge.

[Title of Cause—No. 4090-R Equity.]

This cause having been heretofore tried and sub-

mitted to the Court for consideration and decision,

being now fully considered and the Court having

filed its Memorandum Opinion thereon, it is, in ac-

cordance with said opinion, ordered that the defend-

ant's cross-complaint be and the same is hereby

dismissed, that a writ of injunction issue perpetu-

ally restraining the defendant from infringing on

the patents set forth in this suit, that the plaintiffs

have an accounting for the profits realized by de-

fendant after the date of issuance of the Lindsteadt

patent, that plaintiffs recover their costs incurred

herein and that a decree be entered herein accord-
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ingly upon findings of fact and conclusions of law

to be prepared by the attorneys for the plaintiffs

pursuant to Rule 42 of this Court. [141]

[Title of District Court and Cause—In Equity

No. 4090-R.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above entitled cause having come on regu-

larly to be heard in the above named Court, in a

trial commencing November 30, 1938, and conclud-

ing December 22, 1938, and the parties having been

represented by counsel; evidence having been of-

fered by and on behalf of both parties ; and the case

having been fully argued in briefs on behalf of both

parties, and having been duly submitted to the

Court; the Court, having been fully advised in the

premises, upon due consideration of the evidence,

and having heretofore, to wit on the 30th day of

March, 1939, announced and filed its Memorandum
Opinion comprising its decision and findings in this

cause, [142] now, in conformity therewith, does

make the following supplemental Findings of Fact

and Conclusions of Law:

FINDINGS OF FACT

1. The Lindstaedt patent in suit, No. 2,036,638,

was issued by the United States Patent Office on

April 7, 1936, on an application filed June 15, 1929,

entitled '* Parasiticide", and is essentially directed

I
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to the production of a non-lethal product which will

have the property of destroying internal parasites

in animals such as dogs, chickens and cattle.

2. Plaintiffs Grover D. Turnbow and C. E. Gray

are residents of the City of Oakland, County of

Alameda, State of California; and plaintiff Lederle

Laboratories, Inc., is a corporation duly organized

and existing under and by virtue of the laws of the

State of Delaware, and has its principal place of

business in New York, New York.

3. The entire right, title and interest in and to

Lindstaedt patent No. 2,036,638 in suit was, prior

to the issuance thereof, assigned by mesne assign-

ments to plaintiff Grover D. Turnbow, who in turn,

prior to the issuance of said patent, assigned to

plaintiff C. E. Gray an interest therein; thereafter,

on March 21, 1936, plaintiffs Grover D. Turnbow

and C. E. Gray granted to plaintiff Lederle Labora-

tories, Inc., an exclusive license to manufacture, use

and sell, and cause to be manufactured, used and

sold, products embodying the invention disclosed

and claimed in Lindstaedt patent No. 2,036,638 in

suit. At all times since March 21, 1936, said exclu-

sive license has been, and it now is, in full force

and effect.

4. Plaintiffs Grover D. Turnbow, C. E. Gray and

Lederle Laboratories, Inc., are the owners, jointly,

of the entire right, title and interest in and to all

causes of action for infringement of said Letters

Patent No. 2,036,638 heretofore accruing, whenever

and wherever said infringement be committed. [143]

5. Defendant Farmers' Cooperative Exchange,



vs. Grover D. Turnboiv, et al. 121

Inc., is a non-profit cooperative, organized and exist-

ing under and by virtue of the laws of the State of

California, having its principal place of business

in the City of Santa Cruz, County of Santa Cruz,

State of California, and said Farmers' Cooperative

Exchange, Inc., is a resident and inhabitant of the

Northern District of California, Southern Division.

6. This proceeding is a suit in equity, maintained

under the patent laws of the United States of Amer-

ica, for infringement of United States Letters Pat-

ent No. 2,036,638, issued April 7, 1936, to Frank

Floyd Lindstaedt, assignor to Plaintiff Grover D.

Tumbow.
7. The poultry industry of California, at least

as early as 1910, was a major business, large por-

tions of the investment in which were located in the

City of Petaluma and vicinity, in the Northern Dis-

trict of California.

8. As early as 1910, millions of dollars were be-

ing lost annually to the poultry industry as a result

of heavy round worm infestation of chickens, which

brought about tremendous losses in Qg^ production,

produced unhealthy birds, and caused the death of

large numbers of birds, and in some cases of entire

flocks.

9. As early as 1916, the University of California,

in what is known as the California Agricultural

Experiment Station, commenced work to attempt to

discover an adequate solution to the round worm
problem.

10. The earliest experiments in the treatment of

round worm involved the production of a tobacco
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infusion for internal administration to poultry, the

tobacco infusion being made by steeping chopped

tobacco stems in water. After some experimentation,

this process was abandoned as unsafe and unsatis-

factory, in that it failed to eliminate the round

worms and frequently caused the death of the

treated birds. [144]

11. About the year 1918 experiments were con-

ducted, particularly in Northern California, on the

use of tobacco dust mixed with poultry feed in the

ratio of 2%, by weight, of the dry mash, the dust

being fed over a period of three or four weeks.

While the tobacco dust method of treatment w^as

considered an advance over the old infusion method,

the unreliability of the nicotine content produced

unsatisfactory results, frequent high toxicity, and

sometimes lethal effect; wherefore this method was

subsequently abandoned.

12. The next principal step in the art was the

development by the California Agricultural Experi-

ment Station in 1923 of a capsulized mixture of

fuller's earth and "Black Leaf 40". This product

comprised Q.Q cc. (7.92 grams) of Black Leaf 40

with 16 grams of Lloyd's Alkaloidal Reagent, a re-

fined fuller's earth. After a thorough mixing, the

resultant powder was packed in No. 2 gelatin cap-

sules, in sufficient quantity to weigh when filled 350

to 400 milligrams per capsule. This product was

popularly known as the "University Capsule", and

so marked in substantial quantities, until displaced

on the market by the Nico-Gel Pellets, Nico-Gel

Granules, and Floxide, products manufactured by
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plaintiffs under the Lindstaedt patent No. 2,036,638

in suit.

13. The University Capsule was a product re-

quiring manual administration with great care, and

while it was the best product on the market until

the advent on the market of the plaintiffs' products

made under the Lindstaedt patent No. 2,036,638, it

was unsatisfactory in that the capsule had a ten-

dency to stick in the mouth of the bird to which it

was administered, as a result of which the capsule

dissolved in the mouth of the bird, bringing death

or severe shock to the bird. Strangulation frequently

resulted from the use of the University Capsule.

[145]

14. The state of the parasiticide art at the time

Lindstaedt conceived the invention set forth and

claimed in Letters Patent No. 2,036,638 in suit is

set forth and described in the paper delivered by

Dr. Stanley B. Freeborn before the World's Poul-

try Congress at Ottawa, Canada, in August, 1927,

and published in the proceedings of that Congress.

The maximum advance made by the art prior to

Lindstaedt is defined by Dr. Freeborn in said pub-

lication, and shows that the art had failed to pro-

gress to a point beyond the stage represented by

the University Capsule, itself a dangerous and un-

satisfactory, manually administered, parasiticide.

15. The problem facing Lindstaedt in January,

1928, when he entered the field of production of a

satisfactory parasiticide for treatment of poultry

for round worms, was principally that of devising

some method of holding nicotine or other suitable
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toxic substance in a manner which would render

the nicotine harmless to the animal to which it was

administered, and yet leave or place it in such form

as would permit it to exert its desired parasiticidal

fimction.

16. While nicotine and such substances were

recognized in the art as capable of destroying round-

worms, and therefore as desirable parasiticides,

nevertheless nicotine in parasiticidal quantities,

when administered internally, would likewise kill

the animal to which it was administered as a pro-

posed remedy.

17. Lindstaedt was the first to produce, under

patent No. 2,036,638, in products such as Mco-Gel

(Mco-Gel Pellets) and Floxide (Nico-Gel Granules),

an entirely safe, readily administered, and fully

successful product for the destruction of such para-

sites as round worms in poultry and other animals.

[146]

18. Frank Floyd Lindstaedt, patentee of patent

No. 2,036,638, conceived the invention therein dis-

closed and claimed not later than January 15, 1928.

19. Frank Floyd Lindstaedt, patentee of Patent

No. 2,036,638, reduced to practice the invention set

forth and claimed in said patent not later than

March 1, 1928.

20. Frank Floyd Lindstaedt first disclosed to

others the invention set forth and claimed in Letters

Patent No. 2,036,638 not later than January 25,

1928.

21. Not later than April 1, 1928, Frank Floyd

Lindstaedt, patentee of patent No. 2,036,638, made
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a complete written description of the invention dis-

closed and claimed therein.

22. During the year 1929, products manufac-

tured under the invention disclosed and claimed in

Letters Patent No. 2,036,638, first were offered to

the trade and extensively used for the purpose of

treating poultry for roundworm infestation.

23. Commencing July 1, 1930, and at all times

thereafter, plaintiffs, acting directly and through

agents, representatives and licensees, extensively

manufactured, used and sold to the trade, and

caused to be manufactured, used and sold to the

trade, parasiticides known as "Mco-Gel Pellets",

'^Mco-Gel Granules" and ''Floxide", said products

and each of them embodying the invention disclosed

and claimed in Letters Patent No. 2,036,638; and

the sale of said products, in doses per anmun were

approximately as follows

:

Nico-Gel Nico-Gel

Year Pellets Granules FIoxid«

1930 428,500 175,400

1931 1,507,200 780,200

1932 1,459,700 303,000

[147]

1933 737,500 135,100

1934 789,700 59,000

1935 876,000 27,000

1936 671,800 1300

1937 322,900 2850

1938 328,000 1400

Totals 7,121,300 1,479,700 5550

24. Lindstaedt taught in his patent No. 2,036,-

638 the production of a parasiticide which would be
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effective in destroying parasites such as round

worms in the intestinal tract of poultry and other

animals, and that the best products for destruction

of such parasites are alkaloids such as nicotine and

the salts of nicotine, for example nicotine sulphate

;

but that taken in quantity sufficient to kill the para-

sites these products, unless protected as taught by

him, will likewise kill the animal being treated ; and

that as little as, for example, 5 to 10 milligrams of

nicotine will kill a chicken when the nicotine is

placed in the mouth of the bird.

25. Lindstaedt taught that the absorption and

adsorption, or either, of nicotine on or by sub-

stances of a colloidal nature having the character-

istics of the protein of casein, or resins such as

rosin, will render an amount of, say, 70 to 80 milli-

grams of nicotine—ten times the amount of a nor-

mally lethal dose—safe for a bird; and that such

quantities are entirely sufficient to destroy para-

sites present in the animal.

26. The fundamental discovery and teaching of

Lindstaedt in patent No. 2,036,638 was that certain

substances of colloidal nature, when mixed in suffi-

cient quantities with a normally lethal dose of nico-

tine, would act to hold the [148] nicotine against its

lethal effect, while at the same time holding the

nicotine in a form to permit release of the same at

the habitat of the parasite, in the passage of the

product through the intestinal tract of the animal

being treated.

27. None of the patents, publications and alleged

prior products discloses any prior invention, knowl-
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edge, use or patenting of the products respectively

defined in claims 2, 3, 6, 8, 11 and 12 of patent No.

2,036,638, the claims in suit of said patent.

28. The alleged prior art offered by defendant

in this cause, comprising patents, publications,

products and alleged prior uses, fails to disclose a

parasiticide for internal use comprising a toxic sub-

stance in more than normally lethal quantity, and

a colloidal substance for colloidally holding the said

toxic substance to protect against the lethal effect

of said substance.

29. Frank Floyd Lindstaedt, patentee of said

United States Letters Patent No. 2,036,638, assignor

to plaintiff Grover D. Turnbow, was the first inven-

tor in the art to produce the products defined in

claims 2, 3, 6, 8, 11 and 12 of said patent.

30. The products defined in claims 2, 3, 6, 8, 11

and 12 of patent No. 2,036,638 are, each and all, a

substantial and meritorious advance over anything

found in the art prior to the invention thereof by

said Frank Floyd Lindstaedt.

31. A¥ithin six years prior to the filing of the

Bill of Complaint herein, and subsequent to the

issuance of the patent here in suit, defendant Farm-

ers' Cooperative Exchange, Inc., did sell and use, or

cause to be sold and used, in the Northern District

of California and elsewhere within the United

States of America, a parasiticide for the treatment

of poultry for round worms, known as **Alexander

& Son's 'Kon-Trold Nicotine' ". [149]
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32. Alexander & Son's '^Kon-Trold Nicotine",

the product herein charged and found to infringe

Lindstaedt patent No. 2,036,638, was manufactured

by Alexander & Son, Van Nuys and Burbank, Cali-

fornia.

33. Said Alexander & Son's ^'Kon-Trold Nico-

tine", manufactured by Alexander & Son, Van Nuys

and Burbank, California, and sold and used and

caused to be sold and used by defendant Farmers'

Cooperative Exchange, Inc., is a parasiticide for

internal use comprising a toxic substance, nicotine

or one of its salts, in quantity greater than a nor-

mally lethal dose, and a colloidal substance, such as

rosin, casein, fuller's earth or their equivalent, for

colloidally holding the toxic substance to protect

against the lethal effect of such dose.

34. Said Alexander & Son's ^'Kon-Trold Nico-

tine" by analysis was shown to contain approxi-

mately four to five per cent nicotine and approxi-

mately sixty per cent colloidal substances including

resinous matter and proteinous matter, in addition

to approximately thirty per cent of inorganic col-

loidal substances and other incidental ingredients

making up the whole.

35. Three samples of said Alexander & Son's

*'Kon-Trold Nicotine", manufactured by Alexander

& Son, Van Nuys and Burbank, California, and sold

and used, or caused to be sold and used, by defend-

ant Farmers' Cooperative Exchange, showed quali-

tative and quantitative chemical analyses as follows

:
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Sample #1 Sample #2 Sample #3

Nicotine 4.2% 4.0% 4.5%

Colloidal substances:

Resin

Protein

46.7%

11.2%

57.9%
46.4%

10.9%

57.3%

49.6%

10.7%

60.3%

Ash 31.5% 31.7% 31.4%

Sulphur Trioxide 2.2% 2.1% 2.3%

Combined water and

classified materials .

un-

4.2% 4.9%

150]

1.5%

100.0% 100.0%

[

100.0%

36. Said Alexander & Son's "Kon-Trold Nico-

tine" substantially duplicates, in its proportions of

nicotine and colloidal substances such as resinous

matter and proteinous matter present, the teach-

ings of Lindstaedt patent No. 2,036,638, where it is

taught that a ratio should be preserved of, prefer-

ably, from 70 to 80 milligrams of nicotine to 900

to 1000 milligrams of such colloidal substances. In

this respect defendant employed a ratio of 70 to 80

milligrams of nicotine to 965 to 1103 milligrams of

colloidal substances, comprising resinous and pro-

teinous matter, in said product Alexander's ''Kon-

Trold Nicotine".

37. Said Alexander's '^Kon-Trold Nicotine"

manufactured by Alexander & Son, Van Nuys and

Burbank, California, and used and sold, and caused

to be used and sold, by defendant Farmers' Cooper-

ative Exchange, Inc., is qualitatively and quanti-

tatively substantially identical to the preferred em-

bodiment of the invention of Lindstaedt as disclosed

and claimed by him in his patent No. 2,036,638.
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38. Said Alexander & Son's '^Kon-Trold Nico-

tine", a parasiticide, includes each and all of the

elements of claims 2, 3, 6, 8, 11 and 12 of said Let-

ters Patent No. 2,036,638 in suit.

39. Lindstaedt discovered, in the product dis-

closed in Letters Patent No. 2,036,638, the best man-

ner of controlling the release of nicotine; defend-

ant paid tribute to this discovery of the holding or

controlling effect achieved by Lindstaedt, by featur-

ing and describing defendant's product under the

purported trade mark found on its product, the word

*'Kon-Trold", a mere misspelling of the word ''con-

trolled".

40. The principal product on the market prior to

the commercialization by plaintiffs of Lindstaedt 's

discovery [151] disclosed and claimed in patent No.

2,036,638 was the University Capsule and certain

incidental products, all of which were substantially

driven from the market by the product of Lind-

staedt, as is evidenced by the following table show-

ing sales of plaintiffs' products and of prior art

products, in number of doses per annum

:

Plaintiffs* University Capsules and
Year Products Prior Art Products

1928 1,288,800

1929 1,465,600

1930 603,900 1,247.800

1931 2,287,400 264,700

1932 1,762,700 217,300

1933 872,600 120,600

1934 848,700 52,100

1935 903,000 95,900

1936 673,100 72,000

1937 325,750 90,000

1938 329,400 13,200

Total birds treated „ 8,606,550 4,928,000
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41. The marked falling off in plaintiffs' business

in the year 1933, from its position of nearly two

million doses sold in the year 1931 and 1932, as

shown in the foregoing table, was due to the entry

upon the market in 1933 of Alexander & Son's

''Kon-Trold Mcotine" in pellet and flock treatment

form, the product which in this proceeding has been

found to infringe the Lindstaedt patent No. 2,036,-

638.

42. The manufacture by Alexander & Son, Van

Nuys and Burbank, California, and the sale and use,

or causing to be sold and used, by defendant Farm-

ers' Cooperative Exchange, of said Alexander's

^'Kon-Trold Nicotine", and the insistence by said

defendant and said Alexander & Son upon continu-

ing [152] the use thereof, constitute an irreparable

injury to plaintiffs, for which plaintiffs have no

plain, speedy or adequate remedy at law.

43. Alexander & Son, Van Nuys and Burbank,

California, controlled and conducted the defense of

this cause, and were represented during the entire

trial of this cause by Claude E. Alexander, a part-

ner in said Alexander & Son, one of the witnesses

testifying for the defendant herein.

44. Plaintiffs at all times subsequent to July 9,

1936, duly and regularly complied with the provi-

sions of Section 4900, United States Revised Stat-

utes, by duly marking the label and containers un-

der which plaintiffs sold their products manufac-

tured and sold under Letters Patent No. 2,036,638,

by fixing thereon the word ''Patent' together with

the number of said patent.
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45. Furthermore, plaintiffs gave defendant writ-

ten notice of infringement of said patent No. 2,036,-

638 in suit, in a letter to said effect mailed to defen-

dant under date of September 28, 1936.

CONCLUSIONS OF LAW
1. The entire right, title and interest in and to

United States Letters Patent No. 2,036,638 in suit

has been at all times since the issuance thereof on

April 7, 1936, and now is, vested in plaintiffs Grover

D. Turnbow and C. E. Gray; and plaintiff Lederle

Laboratories, Inc., has been ever since the issuance

of said patent, and now is, the exclusive licensee

thereunder.

2. United States Letters Patent No. 2,036,638,

issued April 7, 1936, and particularly claims 2, 3, 6,

8, 11 and 12 thereof is good and valid in law, and is

entitled to a liberal construction. [153]

3. Defendant Farmers' Cooperative Exchange,

Inc., by selling and using, and causing to be sold and

used, Alexander's ^'Kon-Trold Nicotine", a para-

siticide manufactured by Alexander & Son, Van

Nuys and Burbank, California, has infringed upon

said United States Letters Patent No. 2,036,638, the

property of plaintiffs, and particularly upon claims

2, 3, 6, 8, 11 and 12 thereof.

4. Alexander & Son, Van Nuys and Burbank,

California, was and is the real party in interest in

this proceeding, and stands in full privity with de-

fendant Farmers' Cooperative Exchange, Inc.,

herein.
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5. Upon the cross-complaint and counterclaim

of defendant Farmers' Cooperative Exchange, Inc.,

herein, the Court concludes that Turnbow Patent

No. 2,091,840 at issue therein is valid and infringed

by the acts of defendant; and particularly that

claims 1, 2 and 7 of said patent are good and valid

in law and are entitled to a liberal construction ; and

that defendant Farmers' Cooperative Exchange,

Inc., by selling and using and causing to be sold and

used, Alexander's "Kon-Trold Nicotine", a para-

siticide manufactured by Alexander & Son, Van

Nuys and Burbank, California, has infringed upon

said United States Letters Patent No. 2,091,840, the

property of plaintiffs, and particularly upon claims

1, 2 and 7 thereof.

6. Plaintiffs are entitled to an injunction per-

petually restraining defendant, its officers, em-

ployees, servants, workmen, salesmen, attorneys, and

those in privity with it or them, or any of them,

from infringing upon the said Letters Patent No.

2,036,638, and particularly from selling and using,

and causing to be sold and used, Alexander & Son's

''Kon-Trold Nicotine".

7. Plaintiffs are entitled to the relief prayed in

their amended Bill of Complaint in this cause, in-

cluding injunctive and compensatory relief against

the infringement [154] herein found, together with

their costs of suit.

8. Plaintiffs are entitled to the relief prayed in

the Answer to defendant's cross-complaint and

counterclaim herein.
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Dated: April 16th, 1939.

MICHAEL J. ROCHE,
United States District Ju(l^(\

[Endorsed] : Filed May 16, 1939. [155]

[Title of District Court and Cause—In Equity-

No. 4090-R.]

DEFENDANTS' ADDITIONS AND REVI-

SIONS TO PLAINTIFFS' PROPOSED
FINDINGS OF FACT, CONCLUSIONS OF
LAW AND DECREE.

Defendants propose and request the following

additional Findings:

I.

The earliest use in the treatment of round worms

involving the use of nicotine or nicotine salts is the

tobacco infusion method made by steeping chopped

tobacco stems in water, boiling the resulting nico-

tine-bearing liquid with wheat and mixing that

product with chicken mash. This treatment was

abandoned because of the unpleasant odors and

labor necessary to produce it. This product suc-

cessfully eliminated round worms from chickens.

[156]

II.

Starting in 1916 and for years thereafter tobacco

dust was mixed with poultry feed in the ratio of

two percent by weight of the dry mash and fed to

poultry over a period of three or four weeks.
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Though this method was successful in destroying

round worms the unreliability of the nicotine con-

tent of the tobacco dust gave results which in in-

stances were unreliable.

III.

In 1917 tobacco dust, fortified by the addition of

nicotine sulphate, was mixed with chicken mash

and fed to chickens. This was a successful product

in eliminating round worms.

IV.

From 1918 until 1938 nicotine sulphate in the

form of Black Leaf 40 was mixed with mash and

fed to chickens with a successful elimination of

round worms.

Y.

Patent No. 1,250,331 to John Uri Lloyd issued

December 18, 1917, discloses that nicotine can be

absorbed or adsorbed by Fullers earth in propor-

tions of 1 part nicotine to 20 parts Fullers earth,

and the same will result in a safe internal medicine.

VI.

The patent to John Uri Lloyd, No. 1,250,331,

dated December 18, 1917, teaches that nicotine and

Fullers earth in proportions of 1 to 20, when taken

internally, will hold the nicotine in the acid digestive

tract and deposit the nicotine in the alkaline diges-

tive tract.

VII.

Nicotine or nicotine sulphate has been mixed or

combined with a multitude of substances, both or-
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ganic and inorganic, and as thus mixed or combined

was administered to animals for the treatment of

romid worms. [157]*******
LYON & LYON,
LEWIS E. LYON,
FREDERICK W. LYON,
Attorneys for Defendants. [162]

AFFIDAVIT OF SERVICE.

State of California,

County of Los Angeles—ss.

Irene J. Knudsen, being first duly sworn, deposes

and says that she is an employee of the firm of

Lyon & Lyon, 811 West Seventh Street, Los An-

geles, California, attorneys for the defendants in

the above entitled cause; that she served the at-

tached Defendants' Additions and Revisions to

Plaintiffs' Proposed Findings of Fact, Conclusions

of Law and Decree upon Townsend & Hackley, at-

torneys for the plaintiffs, by enclosing a true and

correct copy thereof in an envelope addressed to

Townsend & Hackley,

908-917 Crocker Building,

San Francisco, California,

first class postage prepaid, and depositing the same

in the United States Post Office this 12th day of

April, 1939.

IRENE J. KNUDSEN.
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Subscribed and sworn to before me this 12th day

of April, 1939.

[Seal] LOUISE BLACKBURN,
Notary Public in and for the County and Stale

above named.

[Endorsed] : Filed May 16, 1939. [163]

In the United States District Court for the North-

ern District of California, Southern Division.

In Equity No. 4090-R

GROVER D. TURNBOW, C. E. GRAY and

LEDERLE LABORATORIES, INC.,

a corporation.

Plaintiffs,

vs.

FARMERS' COOPERATIVE EXCHANGE,
INC., et al.,

Defendants.

DECREE
This cause having come on regularly to be heard

before this Court upon the pleadings and proofs,

both documentary and oral, and having been duly

argued by counsel for both parties in briefs and

memoranda, and having been duly submitted, both

parties having at all times been represented by coun-

sel, and the case having been submitted to the Court

for its consideration and decision: and the Court
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having made and filed lierein its Memorandum
Opinion and its Findings of Fact and Conclusions

of Law;

Now, therefore, pursuant to such Findings of

Fact and Conclusions of Law, it is hereby

Ordered, Adjudged and Decreed as follows : [164]

1. That United States Letters Patent No, 2,036,-

638, issued April 7, 1936, for ''Parasiticide", to

Frank Floyd Lindstaedt, assignor by mesne assign-

ments to plaintiff Grover D. Turnbow; and particu-

larly claims 2, 3, 6, 8, 11 and 12 thereof, is good and

valid in law.

2. That the entire right, title and interest in and

to United States Letters Patent No. 2,036,638 in suit

has been at all times since the issuance thereof on

April 7, 1936, and now is, vested in plaintiffs Grover

D. Turnbow and C. E. Gray, and that plaintiff Led-

erle Laboratories, Inc., has been, ever since the is-

suance of said patent, and now is, the exclusive

licensee thereunder.

3. That defendant Farmers' Cooperative Ex-

change, Inc., since the issuance of said Letters Pat-

ent, within six years prior to the commencement of

this suit, without the license or consent of plaintiff',

and within the Northern District of California and

elsewhere within the United States of America, has

sold and used, or caused to be sold and used, a para-

siticide known as "Alexander & Son's 'Kon-Trold

Nicotine' ", manufactured by Alexander & Son, Van
Nuys and Burbank, California, which said para-

siticide embodies the inventions claimed and pat-
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ented by claims 2, 3, 6, 8, 11 and 12 of said Letters

Patent No. 2,036,638; and that said defendant

Farmers' Cooperative Exchange, Inc., has by its

acts aforesaid infringed said Letters Patent No.

2,036,638, and particularly claims 2, 3, 6, 8, 11 and

12, and each and all of them, thereof.

4. That defendant Farmers' Cooperative Ex-

change, Inc., its officers, employees, servants, work-

men, salesmen, representatives, attorneys, and those

in concert or privity with it or them, or any of them,

and each and all of them, are hereby perpetually

enjoined and restrained, both jointly [165] and

severally, from making, using, selling or causing to

be made, used or sold, any product embodying or

containing the invention patented and claimed in

and by Letters Patent No. 2,036,638, and particu-

larly in and by claims 2, 3, 6, 8, 11 and 12 thereof,

and from infringing upon said claims, or any of

them, of said Letters Patent, directly or indirectly,

or in any manner whatsoever, and from aiding,

abetting or contributing to any infringement

thereof, and from offering or threatening to infringe

or to contribute to infringement of said claims or

any of them.

5. That plaintiffs herein shall have and recover

of and from said defendant Farmers' Cooperative

Exchange, Inc., the profits which said defendant

has realized and the damages which plaintiffs have

sustained from and by reason of the said infringe-

ment of Letters Patent No. 2,036,638, and particu-

larly of claims 2, 3, 6, 8, 11 and 12, and all of them
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thereof; and for the purpose of ascertaining the

amount of said profits and damages, this case is

hereby referred to as Special

Master, pro hac vice, to ascertain, make, and report

to this Court an account of all the profits received,

realized or accrued by or to said defendant, and to

assess all damages suffered by the plaintiffs from

and by reason of the infringement aforesaid; and

that on said accounting plaintiffs have the right to

cause an examination of said defendant, its officers,

employees, servants, workmen, salesmen, representa-

tives, attorneys, and each of them, ore tenus, and are

entitled to the production of the books, vouchers,

documents and records of said defendant, its officers,

servants, workmen, employees, salesmen, representa-

tives, attorneys, and each and all of them, in con-

nection with the said accounting; and that said de-

fendant, its officers, employees, servants, workmen,

salesmen, [166] representatives and attorneys, and

each and all of them, attend for such purpose before

the Master from time to time as the Master shall

direct.

6. That plaintiffs herein shall have and recover

the costs and disbursements sustained by them in

the maintenance of this action, against said defend-

ant ; and that plaintiffs shall have the right to apply

to the Court from time to time for such other, fur-

ther or different relief against defendant as plain-

tiffs may deem necessary and proper in the prem-

ises.

7. That upon the counterclaim and cross-com-

plaint herein the Court decrees that Tumbow Pat-
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ent No. 2,091,840 is good and valid in law, and has

been infringed by defendant in committing the acts

hereinabove recited; and particularly that claims

1, 2 and 7 of said patent are good and valid in law,

and are entitled to a liberal construction, and that

said claims and said Patent No. 2,091,840 have been

infringed by defendant Farmers' Cooperative Ex-

change, Inc., in selling and using and causing to be

sold and used Alexander's ''Kon-Trold Nicotine",

a parasiticide manufactured by Alexander & Son,

Van Nuys and Burbank, California.

8. That Alexander & Son, Van Nuys and Bur-

bank, California, manufacturer of the parasiticide

Alexander's ''Kon-Trold Nicotine" herein found to

infringe Letters Patent No. 2,036,638 is in privity

with defendant Farmers' Cooperative Exchange,

Inc., and is the real party in interest in the defense

of this cause.

Costs taxed at $521.52.

Dated: April 16th, 1939.

MICHAEL J. ROCHE,
United States District Judge.

[Endorsed]: Filed and entered May 16, 1939.

[167]
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In the United States District Court for the

Northern District of California, Southern Division

Civil Action

No. 21067-S

For infringement of IT. S. Letters Patent Number
2,091,840.

LEDERLE LABORATORIES, INC., a corpora-

tion, OROVER D. TURNBOW, and C. E.

GRAY,
Plaintiffs,

vs.

FARMERS' COOPERATIVE EXCHANGE,
INC., 1st Doe, 2nd Doe, 3rd Doe, 4th Doe and

5th Doe,

Defendants.

COMPLAINT

Come now plaintiffs above named, and for cause

of action allege

:

I.

That plaintiffs Grover D. Turnbow and C. E.

Gray are residents of the City of Oakland, County

of Alameda, State of [168] California; and that

plaintiff Lederle Laboratories, Incorporated, is a

corporation duly organized and existing under and

by virtue of the laws of the State of Delaware, with

its principal place of business at New York City,

New York.
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11.

That defendant Farmers' Cooperative Exchange,

Inc., is a corporation organized and existing under

and by virtue of the laws of the State of California,

and upon information and belief, that defendant

Farmers' Cooperative Exchange, Inc., is a non-

profit, cooperative organization, and that said de-

fendant has its principal place of business in Santa

Cruz, California; and that said defendants and all

of them, at all times hereinafter alleged as to them,

have been and now are residents and inhabitants of

the Northern District of California, Southern Divi-

sion.

That defendants have jointly and severally in-

fringed upon the hereinafter described Letters Pat-

ent, and each and all of them are directly interested

in, and will be affected by, the result of said suit;

and that said parties defendant threaten to continue

to infringe upon said Letters Patent and to destroy

the value thereof to said plaintiffs.

III.

That defendants 1st Doe, 2nd Doe, 3rd Doe, 1th

Doe, and 5th Doe are proper defendants in this

action and are pleaded herein by fictitious names by

reason of the fact that plaintiffs are unable at this

time to ascertain the true names of said defendants,

and therefore implead said 1st Doe, 2nd Doe, 3rd

Doe, 4th Doe and 5th Doe as parties defendant, and

pray leave to substitute the proper names of said

fictitiously impleaded defendants when and if said

true names be discovered. [169]
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IV.

That this is a suit for infringement of Letters

Patent, jointly and severally committed by all of

said defendants; and that the jurisdiction of the

Court depends upon the patent laws of the United

States.

V.

That heretofore, to-wit: prior to the 30th day of

September, 1930, Grover D. Turnbow, of Oakland,

California, became and was the original, first and

sole inventor of a new and useful invention, to-wit

:

''Vermifuge", not known or used by others in this

country before his invention or discovery thereof,

and not patented or described in any printed publi-

cation in the United States of America or in any

foreign country before his invention or discovery

thereof or more than two years prior to his herein-

after recited application for Letters Patent therefor

in the United States of America, and not in public

use or sale in this country for more than tw^o years

prior to said application, and for which no applica-

tion for Letters Patent in any country foreign to

the United States of America had been filed more

than twelve months prior to the filing of said appli-

cation in this country, and which said application

had not been abandoned; that thereupon, to-wit: on

September 30, 1930, said Grover D. Turnbow made

application in writing in due form of law to the

Commissioner of Patents of the United States of

America for Letters Patent on said invention and

complied in all respects with the conditions and re-



vs. Grover D. Tumbow^ et al. 145

quirements of said law; that thereafter, and after

due proceedings had and due examination made by

the Commissioner of Patents upon the aforesaid

application as to the patentability of said invention

on August 31, 1937, Letters Patent of the United

States of America, Number 2,091,840, bearing the

date, the day [170] and year aforesaid, were in due

form of law granted and issued and delivered by

the Commissioner of Patents of the United States

of America, to the said Grover D. Turnbow^, plain-

tiff herein, his successors, legal representatives and

assigns, for the full term of seventeen years from

and after August 31, 1937, the exclusive right and

liberty of making, using and vending to others to be

used, the said invention, throughout the United

States of America and the territories thereof, all as

will more fully and at large appear in and by said

original Letters Patent or a copy thereof ready in

Court to be produced and profert of which is hereby

made.

VI.

That by virtue of the premises aforesaid, plain-

tiff Grover D. Turnbow became and now is the

owner of the entire title in and to said Letters Pat-

ent. That plaintiff Grover D. Turnbow, C. E. Gray,

and Lederle Laboratories, Incorporated, jointly ow^n

the entire right and interest in and to said Letters

Patent and have all rights and privileges granted

and secured thereby, save and excepting only title to

said Letters Patent, which resides exclusively in

plaintiff Turnbow, as aforesaid.
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VII.

That the said invention and discovery patented

as aforesaid were and are of great utility, and that

the public has generally acquiesced in the useful-

ness of said improvements and has generally

acknowledged and acquiesced in the rights of plain-

tiffs with respect to said inventions and in the

validity of said Letters patent.

VIII.

That plaintiffs have complied with the United

States statutes relating to the marking of any arti-

cles manufactured, [171] used and/or sold by them,

by marking said articles, or the containers in which

they are sold, and each of the ''Patented", together

with the Letters Patent number hereinabove set

out; and that heretofore, and prior to the filing of

this suit and since the issuance of said patent in

suit, defendants and each of them have been notified

by plaintiffs of the grant, issuance and delivery of

said Letters Patent and warned not to infringe

thereon.

IX.

That well knowing the premises and with intent

to injure and defraud the plaintiffs, defendants

have, jointly and severally, since the grant of said

Letters Patent Number 2,091,840 and within six

years prior to the filing of the Complaint herein

and within this District and elsewhere in the United

States, infringed upon said Letters Patent and each

and all of the claims thereof, and threaten to con-
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tinue so to infringe by making, using, or selling or

offering for sale, articles manufactured according

to the claims of said Letters Patent Number 2,091,-

840, and particularly by selling and offering for sale

that certain parasiticidal article commercially

known to the trade and described as Alexander &

Son's ''Kon-Trold" Nicotine Compound: that de-

fendants and each and all of them have conspired

together to infringe upon said patent and the claims

thereof ; and that each and all of them have refused

to desist therefrom, and threaten and intend, unless

prohibited by this Court, to continue to infringe

said Letters Patent and each of the claims thereof,

by manufacturing, selling, or using, or causing to

be manufactured, sold, or used, articles embodying

or made according to the claims of said Letters Pat-

ent and each of them. [172]

X.

That but for the infringement herein complained

of, plaintiffs would still be in the undisputed pos-

session, use and enjoyment of the exclusive privi-

leges secured by said Letters Patent in suit, and

in the receipt of large gains and profits from the

same; and that the defendants have made and real-

ized large profits and advantages from their said

infringement, which profits and advantages right-

fully belong to plaintiffs; but that neither the

amount of said profits nor the amount of damages

suffered by plaintiffs is known to plaintiffs, and

that the amount of said profits and damages can
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only be ascertained by an accounting, but is believed

to be in excess of Ten Thousand Dollars ($10,-

000.00).

And plaintiffs further state that the use of the

said invention by the said defendants and their con-

tinuation and persistence in the same, and their un-

lawful acts in the premises, in disregard and defi-

ance of the rights of said plaintiffs, have the effect

to and do encourage others to venture to infringe

said Letters Patent in disregard of said plaintiffs'

rights, and all to said plaintiffs' irreparable dam-

age and injury.

Wherefore, plaintiffs pray:

(1) That a writ of injunction issue out of this

court, enjoining and restraining defendants, and

each and every of them, their officers, clerks, at-

torneys, servants, agents and workmen, not only

perpetually but provisionally during the pendency

of this suit, from directly or indirectly making or

causing to be made, selling or causing to be sold, or

using or causing to be used, inventions embodying

or containing or made under claims of said Letters

Patent Number 2,091,840;

(2) That defendants, and each of them, be de-

creed to [173] account for and pay over unto plain-

tiffs all profits, gains and advantages realized or

received by them, or any of them, from said infring-

ing acts, and that plaintiffs have judgment against

defendants, and each of them, for the damages suf-

fered by plaintiffs in the premises; and that the

actual damages be trebled, in view of the willful in-

fringement by defendants

;
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(3) That plaintiffs be awarded costs

;

(4) That plaintiffs have such other, further or

different relief as in equity and good conscience the

Court shall deem meet, and as the circumstances

may require.

Dated: November 25th, 1938.

TOWNSEND & HACKLEY,
CHAS. E. TOWNSEND,
ROY C. HACKLEY, JR.,

Counsel for Plaintiffs.

[Endorsed] : Filed Nov. 25, 1938. [174]

[Title of District Court and Cause.]

Civil Action No. 21067R.

ANSAYER OF FARMERS' COOPERATIVE
EXCHANGE, INC., TO COMPLAINT.

Comes now defendant Farmers' Cooperative Ex-

change, Inc., and answering the Complaint herein

admits, denies and alleges

:

I.

Admits the allegations of Paragraph I. [175]

II.

Admits that defendant Farmers' Cooperative Ex-

change, Inc., is a corporation organized and existing

under and by virtue of the laws of the State of

California, and is a non-profit, cooperative organi-

zation, and that said defendant has a place of busi-
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ness in Santa Cruz, California. Defendant Farm-

ers' Cooperative Exchange, Inc., is without knowl-

edge as to the identity, residence and inhabitations

of the other defendants named, and basing its an-

swer upon this fact, denies the remainder of said

allegations of Paragraph II of the Complaint, and

specifically denies that defendant Farmers' Co-

operative Exchange, Inc., has jointly or severally

or in any way infringed upon the Letters Patent

No. 2,091,840, or that said defendant threatens to

continue to infringe upon said Isetters Patent or

to destroy any value thereof to the plaintiffs.

III.

Defendant is without knowledge as to the allega-

tions of Paragraph III of the Complaint, and bas-

ing its answer upon that ground, denies said alle-

gations and leaves plaintiffs to their proof thereof.

IV.

Answering Paragraph IV defendant Farmers'

Cooperative Exchange, Inc., admits that this is a

suit for alleged infringement of li'^tters Patent and

that the jurisdiction of this Court depends upon

the Patent Laws of the United States.

V.

Answering Paragraph V of said Complaint de-

fendant denies that heretofore, or at any time to

wit, prior to the 30th day of September, 1930,

Grover D. Turnbow of Oakland, California, became
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or was the original first or sole inventor of an al-

leged new or useful invention to wit, "Vermifuge",

and [176] denies that said Vermifuge w^as not

known or used by others in this country before the

pretended invention or discovery thereof by said

Turnbow, and that said alleged or pretended inven-

tion was not patented or described in a printed

publication in the United States of America or in

any foreign country before Turnbow 's pretended

discovery or invention thereof or more than two

years prior to his alleged application for Letters

Patent therefor in the United States of America,

and denies that said Vermifuge was not in public

use or sale in this country for a period of more

than two years prior to the said application; de-

fendant Farmers' Cooperative Exchange, Inc., has

no knowledge as to whether or not an application

for Letters Patent was filed in any country foreign

to the United States of America, an application

filed more than twelve months orior to the filing

of said application by Turnbow in this coimtry;

defendant admits that on September 30, 1930, said

Grover D. Turnbow filed an application with the

Commissioner of Patents of the United States of

America for Letters Patent on said pretended in-

vention but denies that said application was in due

form of law or complied in all or any respects with

the conditions and requirements of said law, and

defendant Farmers' Cooperative Exchange, Inc.,

denies that after due proceedings or due examina-
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tion made by the Commissioner of Patents upon

the aforesaid application as to the patentability of

said pretended invention on August 31, 1937, or at

any other time that Letters Patent were duly and

regularly issued in accordance with the law, but

admits that Letters Patent No. 2,091,840 bearing

the date of August 31, 1937, were upon that day

granted and issued, but denies that said Letters

Patent were in due form of law or were regularly

or legally issued or delivered by the Commissioner

of Patents of the United States of America to said

Grover D. Turnbow, plaintiff herein, his successors,

legal representatives [177] and assigns, and denies

that said patent conferred upon said Grover D.

Turnbow his legal representatives or assigns, the

exclusive or any right or liberty of making or using

or vending to others to be used the said pretended

invention throughout the United States of America

and the territories thereof.

VI.

Answering Paragraph VI of said Complaint de-

fendant denies upon information and belief and

because of lack of knowledge that plaintiff Grover

D. Turnbow became or now is the owner of the

entire title in and to said pretended Letters Patent

;

denies that plaintiffs Grover D. Turnbow, C. E.

Gray and Lederle Laboratories, Incorporated,

jointly own the entire right and interest in and to

said pretended Letters Patent, or have all rights

or privileges granted and secured thereby save and
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excepting only title to said pretended Letters Pat-

ent which resides exclusively in plaintiff Turnbow.

VII.

Answering Paragraph VII of said Complaint

defendant Farmers' Cooperative Exchange, Inc.,

denies that said invention and discovery patented

as aforesaid were or are of great utility or that

the public has generally acquiesced in the useful-

ness of said patented improvements and has gen-

erally acknowledged or acquiesced in the rights of

plaintiff with respect to said alleged inventions or

in the pretended validity of said Letters Patent.

VIII.

Answering Paragraph VIII of said Complaint

defendant denies that plaintiffs have complied with

the United States statutes relative to the marking

of articles used and/or sold by them, by marking

said articles, or the containers in which they are

sold, and each of them "Patented", together with

the [178] Letters Patent number; defendant Farm-

ers' Cooperative Exchange, Inc., admits having re-

ceived notice of the pretended Letters Patent No.

2,091,840.

IX.

Answering Paragraph IX of the Complaint de-

fendant Farmers' Cooperative Exchange, Inc., de-

nies each and every of said allegations saving and

excepting that defendant Farmers' Cooperative

Exchange, Inc., admits that prior to the filing of
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the Complaint herein and within the period of six

years last passed prior to said time and within the

jurisdiction of this Court having sold and offered

for sale a parasiticidal article known to the trade

and described as Alexander & Son's "Kon-Trold"

Nicotine Compound "Flock Treatment".

X.

Answering Paragraph X of the Complaint de-

fendant Farmers' Cooperative Exchange, Inc.,

denies each and every of said allegations and spe-

cifically denies that said defendant has made or

realized large or any profit or profits or advantages

from any infringement of said pretended Letters

Patent No. 2,091,840, and denies that defendant

Farmers' Cooperative Exchange, Inc., has per-

formed any unlawful act or acts in the premises in

disregard or defiance of the rights of said plaintiffs,

or that any act or acts performed by defendant

Farmers' Cooperative Exchange, Inc., have or had

the effect to or that they do encourage others to

venture to infringe said pretended Letters Patent

in disregard of the said plaintiffs' alleged rights or

to the plaintiffs' irreparable damage or injury.

XI.

That upon information and belief, defendant

Farmers' Cooperative Exchange, Inc., alleges that

it is the express [179] intention of the plaintiffs by

continued acts of litigation to force the discontinu-

ance of the sale of said "Alexander & Son's 'Kon-
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Trold' Nicotine Compound", and that said para-

siticide and vermifuge known as *'Alexander &

Son's 'Kon-Trold' Nicotine Compound" is of par-

ticular use and benefit in the treatment of fowl for

round worms (ascaridia lineata) and that defend-

ant is therefore extremely desirous of continuing

the sale and distribution of said ''Alexander &

Son's 'Kon-Trold' Nicotine Compound" because it

has found such compound to be most effective in

the treatment of fowl and chickens for elimination

of romid worm (ascaridia lineata), and believes

that in selling and distributing said "Alexander &

Son's 'Kon-Trold' Nicotine Compound" it is as a

cooperative organization formed of member pro-

ducers and growers of fowl, particularly interested

in making available to such growers and producers

of fowl the products most effective for elimination

of the round worms (ascaridia lineata) from such

fowl, and that it is unable to utilize any other

product of which it has knowledge for the effective

control of round worms (ascaridia lineata), and it

is believed that it is, in such capacity, carrying out

its duty to its individual members in making avail-

able to them the product most effective for over-

coming this difficulty in the production and raising

of chickens and fowl and that defendant has been

advised that in selling said "Alexander & Son's

'Kon-Trold' Nicotine Compound" that it is not

infringing upon any valid patent or patents held

by plaintiffs, or any of them, including the pre-
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tended Letters Patent No. 2,091,840, allegedly

granted August 31, 1937, for Improvements in

Vermifuge.

For separate and additional defenses defendant

Farmers' Cooperative Exchange, Inc., alleges: [180]

XII.

That defendant asserts that the pretended Letters

Patent No. 2,091,840 allegedly granted August 31,

1937, for Improvements in Vermifuge were not

granted by the Commissioner of Patents within the

authority granted him under due form of law, or

after due proceedings were had with respect to the

application filed, by or on behalf of plaintiff, Grover

D. Turnbow, but asserts that said pretended Letters

Patent were irregularly granted without proper and

due consideration of the application for said pre-

tended Letters Patent.

XIII.

That defendant asserts that Grover D. Turnbow

was not the original or first inventor of that which

is alleged to be patented in pretended Letters Pat-

ent No. 2,091,840 in suit, or any material or sub-

stantial part thereof, but on the contrary, prior to

the supposed invention thereof, the thing or things

alleged to be patented by said pretended Letters

Patent, and particularly that which is described

in the pretended claims thereof, and all material

and substantial parts thereof, has been patented or

described in each of the following Letters Patent
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or the applications therefor, and that the description

contained in said pretended Letters Patent and each

or all of the pretended claims thereof, had been

published as a printed publication, the numbers of

said prior Letters Patent, the names of the pat-

(;ntees thereof, and the dates of said Letters Patent

being as follows:

Name Number Data

Arnold 208,505 Oct. 1, 1878

Dieterich 896,807 Aug. 25, 1908

Schmidt 943,168 Dec. 14, 1909

Ellis 993,827 May 30, 1911

Horowitz 1,021,674 Mar. 26, 1912

Lloyd 1,048,712 Dec. 31, 1912

Lloyd 1,250,331 Dec. 18, 1917

Lloyd 1,300,747 Apr. 15, 1919

Hoyt 1,534,325 Apr. 21, 1925

Volwiler 1,690,760 Nov. 6, 1928

Mewborne 1,731,667 Oct. 15, 1929

Mewborne 1,731,668 Oct. 15, 1929

Lindstaedt 1,776,862 Sept. 30, 1930

Lee 1,778,264 Oct. 14, 1930

Lindstaedt ,2,007,721 July 9, 1935

Lindstaedt 2,007,722 July 9, 1935

Lindstaedt 2,036,638 Apr. 7, 1936

Swiss Patent 114,438 Apr. 1, 1926

[181]

and further Letters Patent which this defendant

has not yet located, and for which this defendant

is diligently searching and prays leave to add to this

answer.

The names of said publications and the dates of

which are as follows:
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Printed Publications,

*' Cornell Veterinarian", Vol, XIIT, No. 1,

pp. 223-231 July 1923.

"Cornell Veterinarian", Vol. XIV, p. 99,

April 1924, No. 2.

'^ Cornell Veterinarian", Vol. XV, No. 1, pp.

22-36, January 1925.

Report of the Veterinary Division, Michigan

State College, June 30, 1937, p. 63, etc.

California Agricultural Extension Service,

Circular 8, February 1927, "Diseases and Para-

sites of Poultry in California", J. R. Beach and

S. B. Freeborn, pp. 57-60. [182]

World's Poultry Congress, Ottowa, Canada,

1927, pp. 336-339, "The Use of Nicotine Sul-

phate in the Control of the Intestinal Round-

worm", Dr. Stanley B. Freeborn, University

of California Agricultural Experiment Station.

Journal of American Chemical Society,

35:837, 1913, "Precipitating Alkaloids by

Lloyd's Reagent," S. Waldblatt.

"Discovery of the Alkaloidal Affinities of

Hydrous Aluminum Silicate," by John Uri

Lloyd, Phar. M., 1916. Read before the Scien-

tific Section, A. Ph. A., San Francisco Meet-

ing, 1916. From the Journal of the American

Pharmaceutical Association for April and May,

1916. Bourse Building, Philadelphia.

"Concerning the Alkaloidal Reagent Hy-

drous Aluminum Silicate," by John Uri Lloyd,

Cincinnati, Ohio, October 1, 1913.
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'^ Economic Poisons", Special Publications

No. 51, State of California Department of

Agriculture, California State Printing Office

(1923-1924).

''Economic Poisons", Special Publication

No. 58, State of California Department of

Agriculture, California State Printing Office

(1924-1925).

"Economic Poisons", Special Publication

No. 66, State of California Department of

Agriculture, California State Printing Office

(1925-1926).

"Economic Poisons", Special Publication

No. 75, State of California Department of

Agriculture, California State Printing Office

(1926-1927).

"Economic Poisons", Special Publication

No. 88, State of California Department of

Agriculture, California State Printing Office

(1928-1929).

"The Enforcement of the Kansas Live Stock

Remedy Law" Agricultural Experiment Sta-

tion, Kansas State Agricultural College, Man-

hattan, Kansas, Inspection Circular No, 17,

published by Kansas State Agricultural College

at Manhattan, Kansas, on or about July 1922.

Report of the Kansas State Board of Agri-

culture for the Quarter Ending September

1924, Vol. XLIII, No. 171, published October

20, 1924.
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Report of the Control Division of the Kansas

State Board of Agriculture for the Quarter

Ending June, 1926, Section A on Live-Stoclv

Remedies, Vol. XLV, Section A, No. 178, pub-

lished by the Kansas State Board of Agricul-

ture, August 5, 1926.

Report of the Control Division of the Kansas

State Board of Agriculture for the Quarter

Ending March, 1928, Section B on Live-Stock

Remedies, Vol. XLVII, Section B, No. 185,

published by the Kansas State Board of Agri-

culture, October 25, 1928. [183]

Catalogue issued by the Haver-Grlover Lab-

oratories, entitled "Special Veterinary Prepa-

rations Biologicals Pharmaceuticals Instru-

ments and Appliances," Copyright 1928, Third

Edition.

"Science", Vol. LVII, No. 1485, published

Friday, June 15, 1923, by the Science Press.

Report of the Veterinary Division for the

Year Ending June 30, 1927, Michigan State

College of Agriculture and Applied Science,

East Lansing, Michigan.

California Agricultural Extension Service,

Circular 8, Revised and Reprinted February,

1929, entitled "Diseases and Parasites of Poul-

try in California," J. R. Beach and S. B. Free-

born.

"Control of Sheep Stomach Worms," by

G. H. Lamson, Jr., Journ. A.V.M.A., Ixii

(1923), n.s. 15 (4), pp. 556-227.
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"Prevention and Control of Poultry Dis-

eases," by L. D. Bushnell and W. R. Hinshaw,

Agricultural Experiment Station, Kansas State

Agricultural College, Manhattan, Kansas. Cir-

cular 106, July 1924.

"Diseases of Poultry", U. S. Department

of Agriculture, Farmers' Bulletin No. 1337.

issued October, 1927, Washington, D. C.

Journal of Economic Entomology. "Scien-

tific Notes", Vol. 11, pp. 341-342, (1918) June.

"Poultry Diseases, Their Prevention and

Control", Agricultural Experiment Station,

Kansas State Agricultural College, Manhattan,

Kansas, Bulletin 247. (Circular 106 Hevised),

June 1929.

and further printed publications which this defend-

ant has not yet located but for which this defendant

is diligently searching and prays leave to add to

this answer.

XIY.
Further defendant alleges upon information and

belief that prior to any supposed invention or dis-

covery by Grover D. Turnbow, that which is al-

leged to be patented in and by the pretended Let-

ters Patent No. 2,091,840, and particularly that

which is described and claimed therein, and all

material and substantial parts thereof, had in the

United States invented, used by, or known to each

of the persons whose names, places of invention,

knowledge of use and residences are as follows:

[184]
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(a) Each and every patentee mentioned in the

preceeding paragraph, residing at the place indi-

cated in the respective patents and at the place

stated as the place of residence of the respective

patentees.

(b) R. G. Mewborne,

Albuquerque, New Mexico.

Dr. Stanley B. Freeborn,

University of California Agricultural

Experiment Station,

Davis, California.

J. R. Beach,

University of California Agricultural

Experiment Station,

Davis, California.

J. J. Bergstedt,

Petaluma, California.

H. W. Graybill,

Petaluma, California.

W. B. Herms,

University of California Agricultural

Experiment Station,

Davis, California.

E. R. de Ong,

University of California Agricultural

Experiment Station,

Davis, California.

J. E. Dougherty,

University of California Agricultural

Experiment Station,

Davis, California.
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C. D. Carpenter,

Petaluma, California.

George H. Lee Company.

Omaha, Nebraska.

Columbian Hog & Cattle Powder Co.,

Kansas City, Missouri.

Eureka Chemical Co.,

East Moline, Illinois.

Standard Chemical Manufacturing Co.,

Omaha, Nebraska.

Frank Benesh,

Cuba, Kansas. [185]

Pioneer Stock Dip & Remedy Co.,

Kansas City, Missouri.

Kalo Stock Remedy Co.,

Quincy, Illinois.

The Kinyon Remedy Co.,

Topeka, Kansas.

Clarence Teeter,

Huron, Kansas.

Moore's Live-Stock Remedy Co.,

Kansas City, Missouri.

Moorman Manufacturing Co.,

Quincy, Illinois.

W. R. Talbot Chemical Co.,

Sandusky, Ohio.

Guarantee Veterinary Co.,

Sioux City, Iowa.

Feil Manufacturing Co.,

Cleveland, Ohio.
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Sipe Conditioner Manufacturing' C(;.,

Kansas City, Missouri.

J. W. Smyser,

Sterling, Kansas.

Uncle Sam Stock Medicine Co^

Quincy, Illinois.

Victor Manufacturing Co,,

Spring Hill, Kansas.

Dr. David Roberts Veterinary Co.,

Waukesha, Wisconsin.

Farmers Manufacturers Remedy & Supply

Co.,

Kansas City, Missouri.

G. E. Conkey Co.,

Cleveland, Ohio.

National Live Stock Remedy Co.,

Chicago, Illinois.

Shores-Mueller Co.,

Cedar Rapids, Iowa.

S. G. Atkinson Laboratories,

St. Paul, Minnesota.

Midwest Grocery Co.,

Kansas City, Missouri.

Drs. Hess & Clark,

Ashland, Ohio. [186]

Illinois Stock Medicine Co.,

Quincy, Illinois.

Larkin Poultry Service Co.,

Topeka, Kansas.

Ivan D. Stewer,

Emmit, Kansas.
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The Rostetter Laboratories,

Canton, Kansas.

Williams Stock Medicine Co.,

Quincy, Illinois.

The Barber Medicine Co.,

Kansas City, Missouri.

G. R. Bigler Co.,

Chattanooga, Tennessee.

Barada & Page, Inc.,

Kansas City, Missouri.

E. M. Clark,

Wichita, Kansas.

Economy Hog & Cattle Powder Co.,

Shanandoah, Iowa.

Frank Manufacturing Co.,

Parsons, Kansas.

Haver Glover Laboratories,

Kansas City, Missouri.

Dr. L. D. DeGear Medicine Co.,

St. Louis, Missouri.

The W. T. Muncy Co.,

Tecumseh, Nebraska

The Parker Laboratories,

El Dorado, Kansas.

Pratt Food Co.,

Philadelphia, Pennsylvania.

Dr. A. H. Pruitt,

Wichita, Kansas.

Quisenberry-Hobbs Co.,

Kansas City, Missouri.
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The Ross Hatchery,

Junction City, Kansas.

Scarless Remedy Co.,

Winterset, Iowa.

The Superior Products Supply Co., Inc.,

Canton, Kansas. [187]

Spratt's Patent (America) Limited,

Newark, New Jersey.

D. C. Stone,

Kansas City, Missouri.

Poultry Products Co.,

Olathe, Kansas.

Larkin Poultry Club,

Howard, Kansas.

H. R. Galbalt Chemical Co.,

Sandusky, Ohio,

and others whose names and addresses this defend-

ant has not yet learned and for which this defend-

ant is diligently searching and prays leave to add

to this answer.

XV.
Further defendant alleges that in view of the

state of the art at and before the alleged invention

or inventions of the pretended Letters Patent No.

2,091,840 or attempted to be defined in the claims,

or any claim of said pretended Letters Patent, said

claims, or any of them, cannot now be so inter-

preted as to bring within their purview as an in-

fringement thereof, any parasiticide or vermifuge

as sold by defendant.
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XVI.

Defendant alleges that while the alleged applica-

tion for the pretended Letters Patent No. 2,091,840

was pending in the United States Patent Office, the

applicant therefore so limited and confined the

claims of said alleged application under the require-

ments of the Commissioner of Patents that plain-

tiffs cannot now seek for, nor obtain, a construction

for any claim of said pretended Letters Patent

sufficiently broad to cover any parasiticide or ver-

mifuge sold by defendant, [188]

XVII.

Defendant further alleges that the alleged inven-

tion or inventions of pretended Letters Patent No.

2,091,840, in view of the state of the art as it

existed at the date of the alleged invention or in-

ventions do not involve invention or contain any

patentable novelty, but consist in the mere adapta-

tion of well known methods, devices and composi-

tions of matter for the required uses involving

merely the skill expected of one in the art to

which said pretended Letters Patent pertains.

XVIII.

Defendant further alleges that the invention or

inventions claimed in the pretended Letters Patent

No. 2,091,840 is substantially identical with an al-

leged invention claimed in the prior patent issued

to plaintiff, Grover D. Turnbow, No. 2,036,638, and

the title and rights which are allegedly jointly held
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by plaintiffs in common with the title and rights

under the pretended Letters Patent No. 2,091,840.

XIX.
Defendant further alleges that the said pretended

Letters Patent No. 2,091,840, and each and every

claim thereof, is invalid and void because the al-

leged invention claimed therein is not a new and

patentable combination of elements, but is a mere

aggregation and mixture of w^ell known chemical

reagents acting to produce no new^ result or effect.

XX.
Defendant further alleges that the pretended

Letters Patent No. 2,091,840 is invalid and void

because the claims thereof do not distinctly and

definitely set forth and define the claim of the

alleged invention or description of said pretended

Letters Patent, but said claims are of a scope

broader than the disclosure of said pretended Let-

ters Patent [189] and seek to claim broadly as a

class certain ingredients when only one such in-

gredient is set forth in the description and dis-

closure of said pretended Letters Patent.

XXI.

Defendant further alleges that the description

of the alleged invention or inventions or the speci-

fication of the pretended Letters Patent in suit

No. 2,091,840 is not in such full, clear, concise and

exact terms as to enable any person skilled in the
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art or science to which it pertains, or with which

it is most clearly connected, to make, compomid,

or use the same.

Wherefore, defendant prays:

1. That a decree be issued out of this court

decreeing said Letter Patent No. 2,091,840 and the

respective claims thereof to be invalid and void.

2. That the Complaint herein be dismissed.

3. That a decree be issued out of this court

decreeing that defendant has not infringed any

claim of said pretended Letters Patent No.

2,091,840.

4. That defendant be awarded its costs herein.

5. That defendant have such other further or

different relief as in equity and good conscience

the court shall deem meet and as the circumstances

may require.

FARMERS' COOPERATIVE
EXCHANGE, INC.

By LYON & LYON,
LEWIS E. LYON,
FREDERICK W. LYON,

Its Attorneys and Counsel.

Receipt of copy acknowledged this 30th day of

Nov., 1938, at 11:42 A.M.

ROY C. HACKLEY, JR.

Attorney for Pltfs.

[Endorsed] : Filed Nov. 30, 1938. [190]
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[Title of District Court.]

At A Stated Term of the Southern Division of the

United States District Court for the Northern

District of California, held at the Court Room
thereof, in the City and County of San Francisco,

on Thursday, the 30th day of March, in the year

of our Lord one thousand nine hundred and thirty-

nine.

Present: the Honorable Michael J. Roche, Dis-

trict Judge.

[Title of Cause—No. 21067-R.]

This cause having been heretofore tried and sub-

mitted to the Court for consideration and decision,

being now fully considered and the Court having

filed its Memorandum Opinion thereon in cause

No. 4090-R, Grover D. Turnbow, et al., vs. Farmers'

Cooperative Exchange Inc., et al., it is, in accord-

ance with said opinion. Ordered that a writ of in-

junction issue perpetually restraining the defend-

ant from infringing on the patents set forth in this

suit, that the plaintiffs have an accounting for the

profits realized by defendant after the date of

issuance of the Lindstaedt patent, that plaintiffs

recover their costs incurred herein and that a De-

cree be entered herein accordingly upon findings of

fact and conclusions of law to be prepared by the

attorneys for the plaintiffs pursuant to Rule 42

of this Court. [191]
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[Title of District Court and Cause—Civil Action

No. 21067 R.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

The above entitled cause having come on regu-

larly to be heard in the above named Court, in a

consolidated trial with Turnbow. et al., vs. Farm-

ers' Cooperative Exchange, Inc., et al.. Equity No.

4090-R, commencing November 30, 1938, and con-

cluding December 22, 1938, and the parties having

been represented by counsel; evidence having been

offered by and on behalf of both parties; and the

case having been fully argued in briefs on behalf

of both parties, and having been duly submitted

to the Court; the Court, having been fully advised

in the premises, upon due consideration of the evi-

dence, and having heretofore, to wit on the 30th

day of March, 1939, announced and filed its Memo-

randum Opinion comprising its decision and find-

ings in this cause, now, in conformity there- [192]

with, does make the following supplemental Find-

ings of Fact and Conclusions of Law:

Findings of Fact

1. The Turnbow patent in suit. No. 2,091,840,

was issued by the United States Patent Office on

August 31, 1937, on an application filed September

30, 1930, entitled '^ Vermifuge", and is essentially

directed to the production of a non-lethal product

which will have the property of destroying internal



172 Farmers^ Coop. Exchange, Inc.

parasites in animals such as dogs, chickens and

cattle.

2. Plaintiff Lederle Laboratories, Inc., is a cor-

poration duly organized and existing under and by

virtue of the laws of the State of Delaware, and

has its principal place of business in New York,

New York; and plaintiffs Grover D. Turnbow and

C. E. Gray are residents of the City of Oakland,

County of Alameda, State of California.

3. The entire right, title and interest in and to

Turnbow patent No. 2,091,840 in suit was issued to

the patentee thereof, Grover D. Turnbow, who,

while the application for said patent was pending,

assigned to plaintiff C. E. Gray an interest therein,

and said letter assignment, on March 21, 1936, plain-

tiffs Grover D. Turnbow and C. E. Gray granted

to plaintiff Lederle Laboratories, Inc., an exclusive

license to manufacture, use and sell, and cause to

be manufactured, used and sold, products embody-

ing the invention disclosed and claimed in Turnbow

patent No. 2,091,840 in suit. At all times since

March 21, 1936, said exclusive license has been,

and it now is, in full force and effect.

4. Plaintiffs Lederle Laboratories, Inc., Grover

D. Turnbow and C. E. Gray are the owners, jointly,

of the entire right, title and interest in and to all

causes of action for infringement of said Letters

Patent No. 2,091,840 heretofore accruing, whenever

and wherever said infringement be committed.

[193]
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5. Defendant Farmers' Cooperative Exchange,

Inc., is a non-profit cooperative, organized and ex-

isting under and by virtue of the laws of the State

of California, having its principal place of business

in the City of Santa Cruz, County of Santa Cruz,

State of California, and said Farmers' Cooperative

Exchange, Inc., is a resident and inhabitant of the

Northern District of California, Southern Division.

6. This proceeding is a suit in equity, main-

tained under the patent laws of the United States

of America, for infringement of United States Let-

ters Patent No. 2,091,840, issued August 31, 1937,

to plaintiff Grover D. Tumbow.

7. The poultry industry of California,, at least

as early as 1910, was a major business, large por-

tions of the investment in which were located in

the City of Petaluma and vicinity, in the Northern

District of California.

8. As early as 1910, millions of dollars were

being lost annually to the poultry industry as a

result of heavy round worm infestation of chick-

ens, which brought about tremendous losses in Qgg

production, produced unhealthy birds, and caused

the death of large numbers of birds, and in some

cases of entire flocks.

9. As early as 1916, the University of California

in what is known as the California, Agricultural

Experiment Station, commenced work to attempt

to discover an adequate solution to the round worm
problem.
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10. The earliest experiments in the treatment

of round worm involved the production of a tobacco

infusion for internal administration to poultry, the

tobacco infusion being made by steeping chopped

tobacco stems in water. After some experimenta-

tion, this process was abandoned as unsafe and

unsatisfactory, in that it failed to eliminate the

round worms and frequently caused the death of

the treated birds. [194]

11. About the year 1918 experiments were con-

ducted, particularly in Northern California, on the

use of tobacco dust mixed with poultry feed in the

ratio of 2%, by weight, of the dry mash, the dust

being fed over a period of three or four weeks.

While the tobacco dust method of treatment was

considered an advance over the old infusion

method, the unreliability of the nicotine content

produced unsatisfactory results, frequent high

toxicity, and sometimes lethal effect; wherefore this

method was subsequently abandoned.

12. The next principal step in the art was the

development by the California Agricultural Experi-

ment Station in 1923 of a capsulized mixture of

fuller's earth and ''Black Leaf 40". This product

comprised 6.6 cc (7.92 grams) of Black Leaf 40

with 16 grams of Lloyd's Alkaloidal Reagent, a

refined fuller's earth. After a thorough mixing, the

resultant powder was packed in No. 2 gelatin cap-

sules, in sufficient quantity to weigh when filled

350 to 400 milligrams per capsule. This product
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was popularly known as the "University Capsule",

and so marketed in substantial quantities, until

displaced on the market by the Nico-Gel Pellets,

Nico-Gel Granules, and Floxide, products manu-

factured by plaintiffs under the Turnbow patent

No. 2,091,840, in suit.

13. The University Capsule was a product re-

quiring manual administration with great care, and

while it was the best product on the market until

the advent on the market of the plaintiffs' products

made under the Turnbow patent No. 2,091,840, it

was unsatisfactory in that the capsule had a ten-

dency to stick in the mouth of the bird to which it

was administered, as a result of which the capsule

dissolved in the mouth of the bird, bringing death

or severe shock to the bird. Strangulation fre-

quently resulted from the use of the University

Capsule. [195]

14. The state of the parasiticide art at the time

Turnbow conceived the invention set forth and

claimed in Letters Patent No. 2,091,840 in suit,

except as developed in Lindstaedt patent No. 2,036,-

638, is set forth and described in the paper delivered

by Dr. Stanley B. Freeborn before the World's

Poultry Congress at Ottawa, Canada, in August,

1927, and published in the proceedings of that Con-

gress. The maximum advance made by the art prior

to Turnbow is defined by Dr. Freeborn in said pub-

lication, and shows that the art had failed to pro-

gress to a point beyond the stage represented by the
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University Capsule, itself a dangerous and unsatis-

factorily, manually administered, parasiticide.

15. During the pendency of the application for

Turnbow patent No. 2,091,840 in the United States

Patent Office, an interference was declared betw^een

said application and the application for Lindstaedt

patent No. 2,036,638, upon which is based the com-

panion suit, in Equity No. 409Q-R, consolidated

herewith for trial. The issue of said interference

involved claims of the general scope of claim 2 of

Lindstaedt patent No. 2,036,638, wherein no limita-

tion as to form of the product was stated. Said

interference was terminated by the vesting in

Grover D. Turnbow the entire right, title and

interest in and to said Lindstaedt application,

which effectively placed title to both the Turnbow

and Lindstaedt applications at issue in the single

party, plaintiff Turnbow.

16. The counts comprising the issue of the inter-

ference typified by claim 2 of Lindstaedt patent

No. 2,036,638, were placed in the Lindstaedt appli-

cation by reason of priority of invention of Lind-

staedt over Turnbow, in so far as the disclosures

of the two parties were common, as is established

by the facts set forth in the preliminary statements

filed by the parties in said interference. [196]

17. Turnbow was the first to produce, under

Turnbow patent No. 2,091,840, in products such as

'^Nico-Gel Granules" and "Floxide", an entirely

safe, readily administered, and fully successful



vs. Grover D. Turnhow^ et al. 177

product for the destruction of such parasites as

roundworms in poultry and other animals, in a

form in which the same could be administered with

the feed to a poultry flock, for example.

18. Plaintiff Grover D. Turnbow, patentee of

patent No. 2,091,840, conceived the invention

therein disclosed and claimed not later than April

1, 1929.

19. Plaintiff Grrover D. Turnbow, patentee of

patent No. 2,091,840 reduced to practice the inven-

tion set forth and claimed in said patent not later

than September 19, 1928.

20. Plaintiff Grover D. Turnbow first disclosed

to others the invention set forth and claimed in

Letters Patent No. 2,091,840 not later than August

1, 1929.

21. Not later than September 19, 1929, plaintiff

Grover D. Turnbow, patentee of patent No. 2,091,-

840, made a complete written description of the

invention disclosed and claimed therein.

22. During the month of September, 1929, prod-

ucts manufactured under the invention disclosed

and claimed in Letters Patent No. 2,091,840, first

were offered to the trade and extensively used for

the purpose of treating poultry for roundworm

infestation.

23. Commencing July 1, 1930, and at all times

thereafter, plaintiffs, acting directly and through

agents, representatives and licensees, extensively

manufactured, used and sold to the trade, and

caused to be manufactured, used and sold to the
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trade, parasiticides and vermifuges in finely divided

form, known as "Nico-Gel Granules" and ''Flox-

ide", said products and each of them embodying the

invention disclosed [197] and claimed in Letters

Patent No. 2,091,840; and the sale of said products,

in doses per annum were approximately as follows:

Floxide

Nico-Gel

Year Granules

1930 175,400

1931 780,200

1932 303,000

1933 136,100

1934 59,000

1935 27,000

1936

1937

1938

1300

2850

1400

Totals 1,479,700 5550

24. Turnbow taught in his patent No. 2,091,840

the production of a non-lethal parasiticide in finely

divided form, which would be effective in destroy-

ing parisites such as roimdworms in the intestinal

tract of poultry and other animals, and that the

best products for destruction of such parasites are

alkaloids such as nicotine and the salts of nicotine,

for example nicotine sulphate; but that taken in

quantity sufficient to kill the parasites these prod-

ucts, unless protected as taught by him, will likewise

kill the animal being treated.
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25. None of the patents, publications and alleged

prior products discloses any prior invention, knowl-

edge, use or patenting of the products respectively

defined in claims 1, 2 and 7 of patent No. 2.091,840,

the claims in suit of said patent.

26. The alleged prior art offered by defendant

in this cause, comprising patents, publications,

products and alleged prior uses, fails to disclose a

parasiticide or vermifuge in finely divided condition,

comprising normally lethal [198] dose of toxic sub-

stance incorporated in a substance of colloidal na-

ture, said colloidal substance colloidally holding the

toxic substance to protect against the effect of such

dose.

27. Plaintiff Grover D. Turnbow, patentee of

said United States Letters Patent No. 2,091,840,

was the first inventor in the art to produce the

products defined in claims 1, 2 and 7 of said

patent.

28. The products defined in claims 1, 2 and 7

of patent No. 2,091,840 are, each and all, a sub-

stantial and meritorious advance over anything

found in the art prior to the invention thereof by

said Grover D. Turnbow.

29. Within six years prior to the filing of the

Bill of Complaint herein, and subsequent to the

issuance of the patent here in suit, defendant Farm-

ers' Cooperative Exchange, Inc., did sell and use,

or cause to be sold and used, in the Northern Dis-

trict of California and elsewhere within the United
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States of America, a parasiticide in finely divided

form for the treatment of poultry for roundworms,

known as ''Alexander & Son's 'Kon-Trold Nico-

tine' ".

30. Alexander & Son's "Kon-Trold Nicotine",

the product herein charged and found to infringe

Turnbow Patent No. 2,091,840, was manufactured

by Alexander & Son, Van Nuys and Burbank, Cali-

fornia.

31. Said Alexander & Son's ''Kon-Trold Nico-

tine", manufactured by Alexander & Son, Van
Nuys and Burbank, California, and sold and used

and caused to be sold and used by defendant Farm-

ers' Cooperative Exchange, Inc., is a parasiticide

in finely divided form for internal use, comprising

a toxic substance, nicotine or one of its salts, in

quantity greater than a normally lethal dose, and

a colloidal substance, such as rosin, casein, fuller's

earth or their equivalents, for colloidally holding

the taxic substance to protect against the lethal

effect of such dose. [199]

32. Said Alexander & Son's "Kon-Trold Nico-

tine" by analysis was shown to contain approxi-

mately four to five per cent nicotine and approxi-

mately sixty per cent colloidal substances including

resinous matter and proteinous matter, in addition

to approximately thirty per cent of inorganic col-

loidal substances and other incidental ingredients

making up the whole, and was determined to be in

finely divided form for ready administration with

feed or otherwise in flock treatment.
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33. Three samples of said Alexander & Son's

*'Kon-Trold Nicotine"; manufactured by Alexander

& Son, Van Nuys and Burbank, California, and sold

and used, or caused to be sold and used, by defend-

ant Farmers' Cooperative Exchange, showed the

same to be in finely divided form and to have

qualitative and quantitative chemical analyses as

follows

:

Sample #1 Sample #2 Sample #S

Nicotine 4.27c 4.0% 4.5%

Collodial substances: 57.9% 57.3% 60.3%

Resin 46.7% 46.4% 49.6%

Protein 11.2% 10.9% 10.7%

Ash 31.5% 31.7% 31.4%

Sulphur Trioxide 2.2% 2.1% 2.3%

Combined water and un-

classified materials 4.2% 4.9% 1.5%

100.0% 100.0% 100.0%

34. Said Alexander's "Kon-Trold Nicotine"

manufactured by Alexander & Son, Van Nuys and

Burbank, California, and used and sold, and caused

to be used and sold, by defendant Farmers' Cooper-

ative Exchange, Inc., in finely divided form, is

qualitatively and quantitatively substantially iden-

tical to the preferred embodiment of the invention

of Turnbow as disclosed and claimed by him in

his patent No. 2,091,840.

35. Said Alexander & Son's ''Kon-Trold Nico-

tine", a parasiticide or vermifuge, includes each

and all of the elements of claims 1, 2 and 7 of said

Letters Patent No. 2,091,840 in suit. [200]
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36. The manufacture by Alexander & Son, Van
Nu3^s and Burbank, California, and the sale and

use, or causing to be sold and used, by defendant

Farmers' Cooperative Exchange, of said Alexand-

er's "Kon-Trold Nicotine in finely divided form,

and the insistence by said defendant and said

Alexander & Son upon continuing the use thereof,

constitute an irreparable injury to plaintiffs, for

which plaintiffs have no plain, speedy or adequate

remedy at law.

37. Alexander & Son, Van Nuys and Burbank,

California, controlled and conducted the defense

of this cause, and were represented during the

entire trial of this cause by Claude E. Alexander,

a partner in said Alexander & Son, one of the wit-

nesses testifying for the defendant herein.

38. Plaintiffs at all times subsequent to August

31, 1936, duly and regularly complied with the

provisions of Section 4900, United States Revised

Statutes, by duly marking the label and containers

under which plaintiffs sold their products manu-

factured and sold under Letters Patent No. 2,091,-

840, by fixing thereon the word ''Patent" together

with the number of said patent.

39. Not later than January 20, 1938, defendant

stated in defendant's cross-complaint and counter

claim in the companion cause hereto, Equity 4090-R,

that the sale and use or causing to be sold and used

said Alexander & Son's "Kon-Trold Nicotine",

constituted an infringement of United States Let-

ters Patent No. 2,091,840.
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CONCLUSIONS OF LAW.

1. The entire right, title and interest in and to

United States Letters Patent No. 2,091,840 in suit

has been at all times since the issuance thereof on

August 31, 1937, [201] and now iS; vested in plain-

tiffs Grover D. Turnbow and C. E. Gray; and

plaintiff Lederle Laboratories, Inc., has been, ever

since the issuance of said patent, and now is, the

exclusive licensee thereunder.

2. United States Letters Patent No. 2,091,840,

issued August 31, 1937, and particularly claims 1,

2 and 7 thereof, is good and valid in law, and is

entitled to a liberal construction.

3. Defendant Farmers' Cooperative Exchange,

Inc., by selling and using, and causing to be sold

and used, Alexander's ''Kon-Trold Nicotine", a

parasiticide or vermifuge in flock treatment form,

manufactured by Alexander & Son, Van Nuys and

Burbank, California, has infringed upon said

United States Letters Patent No. 2,091,840, the

property of plaintiffs, and particularly upon claims

1, 2 and 7 thereof.

4. Alexander & Son, Van Nuys and Burbank,

California, was and is the real party in interest in

this proceeding, and stands in full privity with

defendant Farmers' Cooperative Exchange, Inc.,

herein.

5. Plaintiffs are entitled to an injunction per-

petually restraining defendant, its officers, em-

ployees, servants, workmen, salesmen, attorneys.
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and those in privity with it or them, or any of

them, from infringing upon the said Letters Patent

No. 2,091,840, and particularly from selling and

using, and causing to be sold and used Alexander

& Son's ''Kon-Trold Nicotine" in finely divided

form.

6. Plaintiffs are entitled to the relief prayed in

their amended Bill of Complaint in this cause,

including injunctive and compensatory relief against

the infringement herein found, together with their

costs of suit.

Dated: April 16th, 1939,

MICHAEL J. ROCHE,
United States District Judge.

[Endorsed]: Filed May 16, 1939. [202]

[Title of District Court and Cause—Civil Action

No. 21067-R.]

DEFENDANT'S ADDITIONS AND REVI-
SIONS TO PLAINTIFFS' PROPOSED
FINDINGS OF FACT, CONCLUSIONS OF
LAW AND DECREE. [203]

Defendants Propose and Request the following

additional Findings:

I.

The earliest use in the treatment of round worms

involving the use of nicotine or nicotine salts is the

"tobacco infusion method made by steeping chopped
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tobacco stems in water, boiling the resnlting nico-

tine-bearing liquid with wheat and mixing that

product with chicken mash. This treatment was

abandoned because of the unpleasant odors and

labor necessary to produce it. This product suc-

cessfully eliminated round worms from chickens.

II.

Starting in 1916 and for years thereafter tobacco

dust was mixed with poultry feed in the ratio of

two per cent by weight of the dry mash and fed

to poultry over a period of three or four weeks.

Though this method was successful in destroying

round worms the unreliability of the nicotine con-

tent of the tobacco dust gave results which in in-

stances were unreliable.

III.

In 1917 tobacco dust, fortified by the addition

of nicotine sulphate, was mixed with chicken mash

and fed to chickens. This was a successful product

in eliminating round worms.

IV.

From 1918 until 1938 nicotine sulphate in the

form of Black Leaf 40 was mixed with mash and

fed to chickens with a successful elimination of

round worms. [204]

V.

Patent No. 1,250,331 to John Uri Lloyd issued

December 18, 1917, discloses that nicotine can be
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absorbed or adsorbed by Fullers earth in propor-

tions of 1 part nicotine to 20 parts Fullers earth,

and the same will result in a safe internal medicine.

VI.

The patent to John Uri Lloyd, No, 1,250,331,

dated December 18, 1917, teaches that nicotine and

Fullers earth in proportions of 1 to 20, when taken

internally, will hold the nicotine in the acid diges-

tive tract and deposit the nicotine in the alkaline

digestive tract.

VII.

Nicotine or nicotine sulphate has been mixed or

combined with a multitude of substances, both or-

ganic and inorganic, and as thus mixed or combined

was administered to animals for the treatment of

round worms. [205]
* 4e * * * * *

LYON & LYON,
LEWIS E. LYON,
FREDERICK W. LYON,

Attorneys for Defendants.

[209]

AFFIDAVIT OF SERVICE.

State of California,

County of Los Angeles—ss.

Irene J. Knudsen, being first duly sworn, deposes

and says that she is an employee of the firm of

Lyon & Lyon, 811 West Seventh Street, Los An-
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geles, California, attorneys for the defendants in

the above entitled cause; That she served the at-

tached Defendants' Additions and Revisions to

Plaintiffs' Proposed Findings of Fact, Conclusions

of Law and Decree upon Townsend & Hackley, at-

torneys for the plaintiffs, by enclosing a true and

correct copy thereof in an envelope addressed to

Townsend & Hackley,

908-917 Crocker Building,

San Francisco, California

first class postage prepaid, and depositing the same

in the United States Post Office this 12th day of

April, 1939.

IRENE J. KNUDSEN,

Subscribed and Sworn to before me this 12th

day of April, 1939.

[Seal] LOUISE BLACKBURN,
Notary Public in and for the County and State

above named.

[Endorsed]: Filed May 16, 1939. [210]
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fn tlie United States District Court for the North-

ern District of California, Southern Division.

Civil Action No. 21067-R.

fiEDERLE LABORATORIES, INC., a corpora-

tion, GROVER D. TURNBOW and C. E.

GRAY,
Plaintiffs,

vs.

FARMERS' COOPERATIVE EXCHANGE,
INC., et al..

Defendants.

DECREE.

This cause having come on regularly to be heard

before this Court upon the pleadings and proofs,

both documentary and oral, and having been duly

argued by counsel for both parties in briefs and

memoranda, and having been duly submitted; both

parties having at all times been represented by

counsel, and the case having been submitted to the

Court for its consideration and decision; and the

Court having made and filed herein its Memoran-

dum Opinion and its Findings of Fact and Con-

clusions of Law;

Now, therefore, pursuant to such Findings of

Fact and Conclusions of Law, it is hereby

Ordered, Adjudged and Decreed as Follows:

1. That United States Letters Patent No. 2,091,-

840, [211] issued August 31, 1937, for '* Vermifuge",
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to plaintiff Grover D. Turnbow, and particularly

claims 1, 2 and 7 thereof, is good and valid in law.

2. That the entire right, title and interest in and

to United States Letters Patent No. 2,091,840 in

suit has been at all times since the issuance thereof

on August 31, 1937, and now is, vested in plaintiffs

Grover D. Turnbow and C. E. Gray, and that plain-

tiff Lederle Laboratories, Inc., has been, ever since

the issuance of said patent, and now is, the exclu-

sive licensee thereunder.

3. That defendant Farmers ' Cooperative Ex-

change, Inc., since the issuance of said Letters

Patent, and within six years prior to the commence-

ment of this suit, without the license or consent of

plaintiffs, and within the Northern District of Cali-

fornia and elsewhere within the United States of

America, has sold and used, or caused to be sold

and used, a parasiticide known as "Alexander &
Son's 'Kon-Trold Nicotine' ", manufactured by

Alexander & Son, Van Nuys and Burbank, Cali-

fornia, which said parasiticide embodies the in-

ventions claimed and patented by claims 1, 2 and

7 of said Letters Patent No. 2,091,840, and that

said defendant Farmers' Cooperative Exchange,

Inc., has by its acts aforesaid infringed said Let-

ters Patent No. 2,091,840, and particularly claims

1, 2 and 7, and each and all of them, thereof.

4. That defendant Farmers' Cooperative Ex-

change, Inc., its officers, employees, servants, work-

men, salesmen, representatives, attorneys, and those
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in concert or privity with it or them, or any of

them, and each and all of them, are hereby per-

petually enjoined and restrained, both jointly and

severally, from making, using, selling or causing

to be made, used or sold, any product embodying

or containing the invention patented and claimed in

and by Letters Patent [212] No. 2,091,840, and

particularly in and by claims 1, 2 and 7 thereof,

and from infringing upon said claims, or any of

them, of said Letters Patent, directly or indirectly,

or in any manner whatsoever, and from aiding,

abetting or contributing to any infringement there-

of, and from offering or threatening to infringe

or to contribute to infringement of said claims or

any of them.

5. That plaintiffs herein shall have and recover

of and from said defendant Farmers' Cooperative

Exchange, Inc., the profits which said defendant

has realized and the damages which plaintiffs have

sustained from and by reason of the said infringe-

ment of Letters Patent No. 2,091,840, and particu-

larly of claims 1, 2 and 7, and all of them, thereof;

and for the purpose of ascertaining the amount of said

profits and damages, this case is hereby referred to

as Special Master, pro hac vice, to ascer-

tain, make, and report to this Court an account of

all the profits received, realized or accrued by or

to said defendant, and to assess all damages suf-

fered by the plaintiffs from and by reason of the

infringement aforesaid ; and that on said accounting
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plaintiffs have the right to cause an examination of

said defendant, its officers, employees, servants,

workmen, salesmen, representatives, attorneys, and

each of them, ore tenus, and are entitled to the

production of the books, vouchers, documents and

records of said defendant, its officers, servants,

workmen, employees, salesmen, representatives, at-

torneys, and each and all of them, in connection

with the said accounting; and that said defendant,

its officers, employees, servants, w^orkmen, sales-

men, representatives and attorneys, and each and

all of them, attend for such purpose before the

Master from time to time as Master shall direct.

[213]

6. That plaintiffs herein shall have and re-

cover the costs and disbursements sustained by them

in the maintenance of this action, against said de-

fendant; and that plaintiffs shall have the right to

apply to the Court from time to time for such

other, further or different relief against defendant

as plaintiffs may deem necessary and proper in the

premises.

7. That Alexander & Son, Van Nuys and Bur-

bank, California, manufacturer of the parasiticide

Alexander's '*Kon-Trold Nicotine" herein found to

infringe Letters Patent No. 2,091,840, is in privity

with defendant Farmers' Cooperative Exchange,

Inc., and is the real party in interest in the defense

of this cause.

Costs taxed at $55.50.
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Dated: April 16th, 1939.

MICHAEL J. ROCHE,
United States District J iid,i;e.

[Endorsed]: Eiled May 16, 1939. [214J

L'Title of District Court and Cause—In Equity

No. 4090-R.]

NOTICE OF APPEAL [227]

Notice Is Hereby Given that the Farmers' Co-

operative Exchange, Inc., defendant above-named,

hereby appeals to the Circuit Court of Appeals for

the Ninth Circuit from the Decree entered in this

action on the 16th day of May, 1939.

Dated this 24th day of May, 1939.

LYON & LYON
LEWIS E. LYON
FREDERICK W. LYON

Attorneys for Appellant

Farmers Cooperative

Exchange, Inc.

811 West Seventh Street,'

Los Angeles, California.

[Endorsed] : Filed Jun. 10, 1939. [228]
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[Title of District Court and Cause—Civil Action

No. 21067-R.]

NOTICE OF APPEAL [229]

Notice Is Hereby Given that the Farmers' Co-

operative Exchange, Inc., defendant above-named,

hereby appeals to the Circuit Court of Appeals for

the Ninth Circuit from the Decree entered in this

action on the 16th day of May, 1939.

Dated : this 24th day of May, 1939.

LYON & LYON
LEWIS E. LYON
FEEDERICK W. LYON

Attorneys for Appellant

Farmers Cooperative

Exchange, Inc.

811 West Seventh Street,

Los Angeles, California.

[Endorsed] : Filed Jun. 10, 1939. [230]

[Title of District Court and Cause—In Equity

No. 4090-R.]

BOND ON APPEAL [231]

Know All Men By These Presents

:

That United States Fidelity & Guaranty Com-

pany, a corporation organized and existing under

the laws of the State of Maryland, and duly licensed

to transact business in the State of California, is

held and firmly bound imto Grover D. Turnbow,

C. E. Gray and Lederle Laboratories, Inc., plain-
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tiffs in the above entitled cause, in the penal sum

of Two Himdred and Fifty Dollars ($250.00), to be

paid to the said Grover D. Turnbow, C. E. Gray

and Lederle Laboratories, Inc., their heirs, execu-

tors and assigns, for which payment well and truly

to be made the United States Fidelity & Guaranty

Company binds itself, its successors and assigns

firmly by these presents.

Sealed with the corporate seal and dated this

15th day of June, 1939.

The condition of the above obligation is such that

:

Whereas, Farmers' Cooperative Exchange, Inc.,

a corporation organized and existing under and by

virtue of the laws of the State of California, de-

fendant in the above entitled cause is about to take

an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit to reverse the Decree

in the aforesaid suit made and entered on the 16th

day of May, 1939,

Now, Therefore, the condition of the above bond

is such that if said defendant, Farmers' Coopera-

tive Exchange, Inc., shall prosecute its appeal to

effect, or if it fails to make good said appeal, shall

answer all costs adjudged against it by reason

thereof, then this obligation shall be void ; otherwise

to remain in full force and effect.

This recognizance shall be deemed and construed

[232] to contain the "Express Agreement" for

summary judgment, and execution thereon, men-

tioned in Rule 34 of the District Court.

In Witness Whereof the corporate name of said

Surety is hereimto affixed by its duly authorized
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Attorney-in-Fact and Agent at Los Angeles, Cali-

fornia, this 15th day of June, 1939.

UNITED STATES FIDELITY
& GUARANTY COMPANY

By O. D. BRICK
Attorney-in-Fact

State of California

County of Los Angeles—ss.

On this 15th day of June in the year one thou-

sand nine hundred and thirty-nine, before me,

Agnes L. Whyte, a Notary Public in and for said

County and State, residing therein, duly commis-

sioned and sworn, personally appeared O. D. Brick,

known to me to be the duly authorized Attorney-in-

fact of the United States Fidelity and Guaranty

Company, and the same person whose name is sub-

scribed to the within instrument as the Attorney--

in-fact of said Company and the said O. D. Brick

duly acknowledged to me that he subscribed the

name of the United States Fidelity and Guaranty

Company thereto as Surety and his own name as

Attorney-in-fact.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year in

this certificate first above written.

/s/ AGNES L. WHYTE
Notary Public in and for Los Angeles County,

State of California.

My Commission Expires Feb. 26, 1941.

[Endorsed] : Filed June 16, 1939. [233]
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[Title of District Court and Cause—Civil Action

No. 21067-R.]

BOND ON APPEAL [234]

Know All Men By These Presents

:

That United States Fidelity & Guaranty Com-

pany, a corporation organized and existing luider

the laws of the State of Maryland, and duly licensed

to transact business in the State of California, is

held and firmly bound unto Lederle Laboratories,

Inc., a corporation, Grover D. Turnbow and C. E.

Gray, plaintiffs in the above entitled cause, in the

penal sum of Two Hmidred and Fifty Dollars

($250.00), to be paid to the said Lederle Labora-

tories, Inc., a corporation, Grover D. Turnbow and

C. E. Gray, their heirs, executors and assigns, for

which payment well and truly to be made the United

States Fidelity & Guaranty Company binds itself,

its successors and assigns firmly by these presents.

Sealed with the corporate seal and dated this

15th day of June, 1939.

The condition of the above obligation is such that

:

Whereas, Farmers' Cooperative Exchange, Inc.,

a corporation organized and existing under and by

virtue of the laws of the State of California, de-

fendant in the above entitled cause is about to take

an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit to reverse the Decree

in the aforesaid suit made and entered on the 16th

day of May, 1939,

Now, Therefore, the condition of the above bond

is such that if said defendant, Farmers' Coopera-
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tive Exchange, Inc., shall prosecute its appeal to

effect, or if it fails to make good said appeal, shall

answer all costs adjudged against it by reason

thereof, then this obligation shall be void ; otherwise

to remain in full force and effect. [235]

This recognizance shall be deemed and construed

to contain the "Express Agreement" for summary

judgment, and execution thereon, mentioned in

Rule 34 of the District Court.

In Witness Whereof the corporate name of said

Surety is hereunto affixed by its duly authorized

Attorney-in-Fact and Agent at Los Angeles, Cali-

fornia, this 15th day of June, 1939.

UNITED STATES FIDELITY
& GUARANTY COMPANY

By O. D. BRICK
Attorney-in-Fact

State of California

Coimty of Los Angeles—ss.

On this 15th day of June in the year one thou-

sand nine hundred and thirty-nine, before me,

Agnes L. Whyte, a Notary Public in and for said

County and State, residing therein, duly commis-

sioned and sworn, personally appeared O. D. Brick,

known to me to be the duly authorized Attorney-in-

fact of the United States Fidelity and Guaranty

Company, and the same person whose name is sub-

scribed to the within instrmnent as the Attorney-in-

fact of said Company and the said O. D. Brick duly

acknowledged to me that he subscribed the name of
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the United States Fidelity and Guaranty Company

thereto as Surety and his own name as Attorney-in-

fact.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year in

this certificate first above written.

/s/ AGNES L. WHYTE
Notary Public in and for Los Angeles County,

State of California.

My Commission Expires Feb. 26, 1941.

[Endorsed] : Filed Jun. 16, 1939. [236]

[Title of District Court.]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD ON APPEAL

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 261

pages, numbered from 1 to 261, inclusive, contain a

full, true, and correct transcript of the records and

proceedings in the cases of Grover D. Turnbow,

et al., vs. Farmers Cooperative Exchange Inc., No.

4090-R and Lederle Laboratories, Inc., et al., vs.

Farmers Cooperative Exchange Inc., et al.. No.

21067-R, as the same now remain on file and of rec-

ord in my office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on ap-

peal is the sum of $34.85 and that the said amount



vs. Grover D. Turnbotv, et al. 199

has been paid to me by the Attorneys for the appel-

lants herein.

In Witness Whereof, I have hereunto set my

hand and affixed the seal of said District Court, this

23d day of August A. D. 1939.

[Seal] WALTER B. MALING
Clerk.

B. E. O'HARA
Deputy Clerk. [262]

[Title of District Court and Cause.]

TESTIMONY

Mr. Hackley: Mr. Lyon, I will offer you this

stipulation, if that is all you are worrying about,

that the new suit that we are speaking about may

abide the decision of this Court on the counter-claim

in so far as the issues on infringement and validity

[270] are concerned. Will you accept that stipu-

lation ?

Mr. Lyon : It would anyway. [271]

Mr. Hackley: I have handed the Court a copy of

the patent in suit attached to which is an analysis

of the claims upon which we are standing in this

litigation, and I will repeat for the record those

claims are Claims 2, 3, 6, 8, 11 and 12 of the Lind-

staedt patent 2,036,638, issued April 6, 1936. [276]

Mr. Hackley: Mr. Lyon, is it stipulated that all

of the proof offered in this case shall apply to both

suits'?

k
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Mr. Lyon: Yes.

Mr. Hackley: I wanted to know if you had any

reservation on that.

Mr. Lyon: No. I will also stipulate with respect

to the depositions w^hich were heretofore taken in

this case in Topeka, Kansas, on both the original

complaint and the counter-claim, may be entered in

the new suit as well as in the old.

Mr. Hackley: I would rather reserve a stipula-

tion on that until I study the depositions in the

light of this case. This has come to me as a surprise

in the last minute, as far as joining the new suit is

concerned, for the same reason that I could not

state the claims on which we would rely.

Do I understand that you will stipulate that the

reporter's fees and the Court's copy of the tran-

script will be shared equally and taxed as costs

ultimately ?

Mr. Lyon: Yes, that will be stipulated. [278]

Mr. Hackley: The plaintiff offers as Plaintiff's

Exhibit 1 a copy of the Lindstaedt patent No. 2,-

036,638, issued April 7, 1936, Filed June 13, 1929.

I offer a printed copy of the patent under our stipu-

lation to that effect.

Mr. Lyon: No objection.

(The patent was marked "Plaintiff's Exhibit 1.")

Mr. Hackley: Before going any further on this,

might I ask the Court if I may present the evidence

applying to the original suit involved before the

Court as my opening case in this case, and then pre-

sent by way of supplemental proof, here, proofs on
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the complaint for declaratory relief, any additional

evidence of any nature that may be required to pre-

sent the issues of the second suit joined by consoli-

dation this afternoon, and any technical matters,

such as patents and things of that sorf? Is that

satisfactory to you?

Mr. Lyon: No.

Mr. Hackley: I am not prepared to try that sec-

ond case today. I have got to assemble myself and

my information and analyze my proof and develop

a proper case to present to the Court. I am pre-

pared to try the case that was to be met this after-

noon to be tried, but not the one that was served on

me at two minutes of two.

The Court : Let us analyze the case.

Mr. Hackley: Yes.

The Court: Unless the Court has been misled,

there is nothing new even though there is a consoli-

dation of the cases.

Mr. Lyon : That is right.

Mr. Hackley: I think so, but Mr. Lyon tells me
there is something different about the product.

The Court : I am not concerned with what he tells

you. I am talking about the record of the two cases

filed before me. [279]

Mr. Lyon : That is right.

Mr. Hackley : I cannot say that is true.

The Court: I don't know, but I am indicating, so

that if I am in error about it you can correct me.

Mr. Hackley : First of all, there are different pat-

ents involved.



202 Farmers' Coop. Exchange, Inc.

The Court : I understand that.

Mr. Hackley: I will offer now the second of the

two patents.

The Court: In any event, the Court is not indi-

cating to the parties on either side what they may
or may not do. They know their problem, and let

them present it, and the Court will finally deter-

mine it.

Mr. Hackley: All I wanted to make clear is be-

cause of the joinder of these cases at the late hour

I might overlook some point.

The Court : Anything that you overlook would be

on a much stormier day than it is to-day.

Mr. Hackley: I offer as Plaintiff's Exhibit 2 the

patent of Grover D. Turnbow, No. 2,091,840, which

is the subject of the second suit which is being

transferred here from Judge St. Sure's Court.

(The document was marked "Plaintiff's Ex-

hibit 2.")

Mr. Hackley: This patent. Plaintiffs' Exhibit 2,

was issued August 31, 1937, to Grover D. Turnbow

on an application filed September 30, 1930. For the

convenience of the Court I have prepared a similar

booklet, based on the Turnbow patent, and an

analysis of the claims of that patent, as has been

prepared in the Lindstaedt patent.

I offer as Plaintiffs' Exhibit 3 a certified copy of

the file wrapper and contents of the Lindstaedt pat-

ent. Exhibit 1, [280] No. 2,036,638.

(The document was marked "Plaintiffs' Exhibit

3.'')
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I offer as Plaintiffs' Exhibit 3-A the file wrapper

and contents, the Interference file, No. 66,571, en-

titled "Turnbow v. Lindstaedt," which I will say

for the record involved an interference in the

United States Patent Office between Turnbow and

Lindstaedt patents Exhibits 1 and 2, respectively.

Mr. Lyon: Might I ask the purpose of this last

offer, Mr. Hackley?

Mr. Hackley: The purpose of that offer, Mr.

Lyon, will develop as my proof goes in.

Mr. Lyon : I think that a great deal of the matter

contained therein is a mere self-serving declaration

on behalf of the plaintiff, and as to such portions

of that, until its materiality is shown I will have

to object on the ground it is self-serving.

The Court: Indicate for the record the purpose

of the offer.

Mr. Hackley : The purpose of the offer is to show

the distinction between the two patents, based upon

the contention in opposition to the contention of

this defendant that the Lindstaedt patent is an an-

ticipation of the Turnbow patent in this case. This

issue was very carefully decided in the two file

wrappers of the two patents involved, during the

prosecution of the interference between the two

patents.

Mr. Lyon : That statement or holding is not bind-

ing on these defendants. These defendants were not

parties to that proceeding, and I am sure that his

Honor must have misunderstood your statement

where you referred to us as having been a party to

that proceeding.
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Mr. Hackley: The defendant was not a party to

it. I did not [281] intend to so state.

The Court: How can they be boimd by the

transaction if he was not a party?

Mr. Hackley: The patent is limited to the subject-

matter of the file wrapper.

The Court: The issuance of the patent?

Mr. Hackley: Yes, this is all a matter that oc-

curred prior to the issuance of the patents and

eventually resulted in the issuance of both patents.

Mr. Lyon: If it is merely offered on the ground

of showing the file wrapper I have no objection

to it.

Mr. Hackley: And the interpretation that was

placed on the file wrapper.

Mr. Lyon : No holding that is made in that inter-

ference is in any way binding on this defendant.

The Court: It will be admitted and marked for

the limited purpose for which it is offered.

Mr. Hackley: I offer as Plaintiffs' Exhibit 3-B a

booklet containing the references cited in the file

wrapper and contents of the Lindstaedt patent in

suit. This is for the purpose of completing the offer

of the file wrapper. The file wrapper and contents

does not ordinarily include the references. In this

connection there is a reference to one of the phar-

macopoeias which we do not have and have not been

able to obtain. We will be glad to offer that when

we receive it, or you may offer it if you have it.

Mr. Lyon: The offer of these patents I have no

objection to. They merely show the state of the art

as far as the patent office examiner found it.
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(The documents were marked "Plaintiffs' Ex-

hibit 3-B." [282]

Mr. Hackley: I now offer as Plaintiffs' Exhibit 4,

and this is directed to the second suit, a certified

copy of the file wrapper and contents of the Turn

bow patent 2,091,840.

Mr. Lyon: We make the same objection.

Mr. Lyon: We make the same ohjectmn.

Mr. Hackley: It is offered for the same purpose.

The Court : I will allow it.

(The document was marked "Plaintiff's Ex-

hibit 4.")

Mr. Hackley: I do not have a copy of the refer-

ences readily available, Mr. Lyon, and if you want

to furnish them you may.

Mr. Lyon : I think they are the same

Mr. Hackley: I don't know.

I offer as Plaintiffs' Exhibit 5 Plaintiffs' Liter-

rogatories of February 26, 1937.

(The document was marked "Plaintiffs' Exhibit

5.")

I offer as Plaintiffs' Exhibit 5-A Defendants'

Answers of March 20, 1937 to Plaintiffs' Interroga-

tories of February 26, 1937. Plaintiffs' Exhibit 5-A,

comprising Defendants' Interrogatories, was filed

March 23, 1937.

(The document was marked "Plaintiffs' Exhibit

5-A.")

I offer as Plaintiffs' Exhibit 6 Plaintiffs and

Cross Defendants' Interrogatories filed February

17, 1938.
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(The document was marked ''Plaintiffs' Exhibit

6.")

I offer as Plaintiffs' Exhibit 6-A Defendants and

Cross-Complainants' answers to Plaintiffs-Cross

Defendants' Interrogatories, the answers being

dated May 5, 1938 and directed to Interrogatories

Plaintiffs' Exhibit 6.

(The document was marked "Plaintiffs' Exhibit

6-A.")

I offer as Plaintiffs' Exhibit 7 a sample of De-

fendants' product Kon-Trold Nicotine, manufac-

tured and distributed by [283] Alexander & Son,

Van Nuys, California, the sample having a sticker

on the top reading, "Exhibit A to Defendants-

Cross-Complainants' Answers to Plaintiffs-Cross-

Defendants' Interrogatories re Counterclaim."

Mr. Lyon : That is in the same condition as it was

when it was delivered?

Mr. Hackley: Yes, except for the removal of a

portion for identification and analysis.

Mr. Lyon: No objection.

(The sample was marked "Plaintiffs' Exhibit

7.")

Mr. Hackley: I offer as Plaintiffs' Exhibit 8 the

Motion, Notice of Motion of Plaintiffs-Cross-De-

fendants for Bill of Particulars, filed February 16,

1938.

Mr. Lyon: Aren't those a part of the pleadings

and already part of the record ?

Mr. Hackley : Will you stipulate to that ?

Mr. Lyon: Yes. I do not see any reason for in-

cluding them as an exhibit.
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Mr. Hackley : I will withdraw the offer.

The Clerk : They have been marked.

(The documents were marked "Plaintiffs' Ex-

hibit 8.")

Mr. Hackley: Since it is already in as Plaintiffs'

Exhibit 8, if your Honor please, I ask that there be

received as Plaintiffs' Exhibit 8-A Defendants' Bill

of Particulars, dated November 22, 1938.

(The document was marked "Plaintiffs' Exhibit

8-A.")

As Plaintiffs' Exhibit 9 I offer the document,

Stipulation of facts, dated November 18, 1938, filed

November 22, 1938.

(The document was marked "Plaintiffs' Exhibit

9.")

Mr. Lyon: Is that the stipulation of facts we

entered into ? [284]

Mr. Hackley: Yes, that is the stipulation entered

into about a week ago.

As Plaintiffs ' Exhibit 10 I offer a sales tag which

was attached to Plaintiffs' Exhibit 9, and stipulated

to on November 18, 1938, showing the purchase

from the Farmers' Cooperative Exchange, Inc. on

September 30, 1936 of three 8-ounce cartons of Kon-

trold Nicotine.

(The document was marked "Plaintiffs' Exhibit

10.")

As Plaintiffs' Exhibit 11 I offer a copy of Notice

of Infringement, dated September 28, 1936, di-

rected by Attorneys for Plaintiff Grover D. Turn-

bow to the defendant. This document, again, is a

part of stipulation Exhibit 9.
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(The document was marked "Plaintiffs' Exhibit

11")

As Plaintiffs' Exhibit 12 I offer sample of de-

fendants' product, pursuant to the terms of the

stipulation, Exhibit 9, purchased from the defend-

ant as evidenced by the sales tag Exhibit 10, which

is known as the de Ong sample.

(The document was marked "Plaintiffs' Exhibit

12.")

I offer as Plaintiffs ' Exhibit 13 the sample of de-

fendants ' product purchased in the same manner as

indicated in Exhibit 12, the subject of the stipu-

lation.

Mr. Lyon : By that sample do you mean the same

material ?

Mr. Hackley : That sample is known as the Leake

sample.

The Court : They are both identical, the last two *?

Mr. Hackley: They have the usual verifications

that are found in chemical patents, but they are

substantially identical and the same as the sample,

Exhibit 7.

(The sample was marked "Plaintiffs' Exhibit

13.") [285]

Mr. Hackley: Some of them have to do with

jurisdiction. The last one is an admission of the de-

fendant that it is now engaged in the selling of cer-

tain parasiticide.

Mr. Lyon: We have stipulated to that. [287]

Mr. Hackley : The answers. Exhibit 5-A, of March

20, 1937, filed March 23, 1937, paragraph 5, page 3:
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''Answering Interrogatory 6, defendant,

Farmers' Cooperative Exchange, prior to the

filing of the Bill of Complaint herein, and sub-

sequent to April 7, 1936, was selling and offer-

ing for sale a cartoned product purchased from

Alexander & Son of Van Nuys, California, and

bearing the trade-mark 'Kon-Trold' Mcotine."

Mr. Lyon : That is the matter stipulated to. [289]

Mr. Hackley : Now, turning to Plaintiffs ' Exhibit

6-A, Defendant's Answers of May 5, 1938 to Plain-

tiffs' Interrogatories of February 16, 1938, I read

paragraph III, page 2

:

"Answering Interrogatory 3, defendant sub-

mits herewith a sample, marked 'Exhibit A', of

the product which it has sold, and in the carton

and bearing the label in which such product

has been sold by defendant; that defendant has

no knowledge of the formula, process of manu-

facture, or contents of Alexander's Nicotine

Compound, other than the representations on

the container [290] in which this product is

sold ; that defendant is informed that said prod-

uct is manufactured under a secret process, the

nature of which this defendant has no knowl-

edge; that this defendant has never made any

investigation to determine the constitutents of

or process of manufacture of Alexander's Nico-

tine Compound."

Do I understand from your earlier statement in

the case that that statement is entirely correct—

-
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that the defendant does not know how this product

is made, but you, as attorney for the defendant, do

know, do you?

Mr. Lyon: I am not testifying. I do not want to

answer that question. I can answer "Yes," that J.

know it. [291]

Mr. Lyon: I was saying we could save a lot of

time by saying that this case is being defended by

Alexander & Son and this defendant has no knowl-

edge other than is stated in its answer. I have told

you that many times. [293]

Mr. Hackley: Yes. Well, that gives it to us for

the record for the first time. You are appearing

here on behalf of the defendant only incidental to

your work for Mr. Alexander?

Mr. Lyon: No, I am employed by this defendant

and also the defendant in this action. [294]

Mr. Hackley: They are all apparently the same.

They have a different name on each. I offer as

Plaintiffs' Exhibit No. 14 the sample known as the

Ramage sample of the three referred to in the stipu-

lation Exhibit 9.

Mr. Lyon : What was the name ?

Mr. Hackley: Ramage.

(The sample was marked "Plaintiffs' Exhibit

14.")

Mr. Hackley: Unless you feel you can stipulate

to it, Mr. Lyon, I will offer as Plaintiffs' Exhibit 15

for identification that sample contained in a bottle

marked "Sample received from Dr. C. D. Leake,

February 26, 1938," which was taken by Dr.
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Ramage from the Leake sample, which is in evi-

dence. You will [297] save time if you can stipulate

to that.

Mr. Lyon: If you represent those to be the facts,

subject to correction if an error appears, I will so

stipulate.

Mr. Hackley : Dr. Ramage is here and will testify.

I offer that as Exhibit 15.

(The sample was marked "Plaintiffs' Exhibit

15.")

Mr. Hackley: Further, Exhibit 9 provides that

by stipulation the title to both of the patents here in

suit, the Linstaedt patent No. 2,036,638, and the

Turnbow patent, No. 2,091,840, is in Messrs. Gray

and Turnbow, two of the plaintiffs and that it is

exclusively licensed to be used by the Ederlo

Laboratories, Inc.

Mr. Lyon, I have only one more point in this na-

ture. The other day I showed you in my office evi-

dence of the adoption by the plaintiffs of a label

including the number of the Lindstaedt patent, 2,-

036,638, for the purpose of laying a foundation for

proof of statutory notice by marking that label, and

we agreed, I believe, that—you may correct me

—

that we should have such a date as July 9, 1936, and

could so rely on that date.

Mr. Lyon: I agreed with you, Mr. Hackley, at

that time, that so far as the label is concerned, that

I would not require proof of the fact that that label

was used as early as July 9, 1936 by the plaintiff,

but I do not stipulate as to whether or not it was
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used upon a material which came under the patents

in suit, or either of them.

Mr. Hackley: And you would not make a stipu-

lation, of course, until you knew what the material

was.

Mr. Lyon: Yes.

Mr. Hackley: But you will go this far, that we

stipulate that the label was used on a product which

I represent to you as such a product as we last de-

scribed on July 9, 1936, that I may [298] rely on

that date for that purpose?

Mr. Lyon: So far as that date for a label is con-

cerned; yes; so far as what was on it, no, I don't

know\

Mr. Hackley: By way of summary, then, that

leaves only the question of infringement as yet not

established for the record. I will call Dr. Ramage
as Plaintiffs' first witness.

WILLIAM D. RAMAGE,

Called for Plaintiffs ; Sworn.

Mr. Hackley: Q. State your name, age, resi-

dence address and occupation, please.

A. My name is William D. Ramage; I am 41

years old; I live at 2314 Marin Avenue, and my oc-

cupation is that of consulting chemist with an office

in San Francisco.

Q. How long have you been engaged in the prac-

tice of consulting chemistry?
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A. Since May, 1935.

Q. Will you please state your academic training

and particular experience that aids .you in the testi-

mony you are going to give as a chemist in tlu^

litigation %

A. I graduated from the University of Califor

nia in 1918 with a. B.S. degree in chemistry. Aftei

a short period in the Army I returned to the

University and took graduate work, and in 1922

I received a Ph.D. in physical chemistry from the

University of California.

From 1922 to 1924 I was chief chemist of the San

Francisco Bay Marine Piling Investigation.

From 1924 to 1928 I was research chemist for

the California Ink Company, at Berkeley, Cali-

fornia, during a period with which my work had to

do with handling of resins and gums and products

of the type I found to be present in some of the

products I have mentioned in this case.

From 1928 to 1930 I w^as engaged in independent

chemistry [299] of a certain synthetic resin and

also did some consulting work during that period.

From 1930 to 1935 I was assistant director of

research for the Great Western Electro-Chemical

Company, at Pittsburg, California, and, as I have

already indicated, from 1935 to the present I have

been engaged in consulting work in San Francisco.

Q. Have you had occasion to address yourself

to the field of colloidal chemistry and to the prob-

lem of chemistry dealing in alkaloids'?
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A. At various times I have had occasion to

study the chemistry of alkaloids.

The Court: What do you mean by an "alka-

loid"?

A. Alkaloids are so-called vegetable bases. They

are materials which usually have very marked

physiological action when they are given to animals,

but there is no very good definition of the material.

Webster's dictionary merely says they are vegetable

bases and does not amplify it further. They are a

complex chemical compound containing nitrogen as

a very important and essential ingredient. They

are usually derivatives of pyridine and quinoline,

which are coal tar products, but they occur natu-

rally in a great many plants and the natural occur-

ring products.

Mr. Hackley: Q. Did you indicate in that an-

sw^er the particular alkaloid with which we are

concerned I A. No.

Q. Will you do that?

A. The particular alkaloid we are concerned with

in this case is nicotine which occurs principally in

tobacco, and is obtained commercially by extracting

it from the tobacco.

The Court: All this nicotine is extracted, is it?

A. Excepting—there is some nicotine being made
synthetically now, but I have no first-hand informa-

tion on that. [300]

Q. I mean the nicotine here in question.
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A. The nicotine here in question I believe to be

entirely a tobacco extract.

Mr. Hackley: Q. What are some of the prop-

erties of nicotine?

A. Nicotine is a liquid as it comes into com

merce; pure nicotine alkaloid is an amber-colored

liquid.

Q. A¥hen it is very pure?

A. It is quite light-colored, similar to a slightly

yellow water in appearance, but darkens upon it

standing to air. Having a formation of tarry mate-

rials, resins material, it is an extremely toxic sub-

stance. In fact, it is one of the most poisonous

materials known.

Q. What about colloidal chemistry ; what experi-

ence have you had along that line ?

A. Well, during all of the period while I was

with the California Ink Company, manufacturing

printing ink and varnishes, materials of that kind,

all my work dealt with the study of colloidal chemis-

try, gums and resins, and other materials which are

generally considered as colloidal materials by those

who are qualified to judge.

Q. Have you read and do you understand the

Lindstaedt patent No. 2,036,638, here in suit?

A. Yes, I have studied and I think I understand

the Lindstaedt patent.

Q. Will you please analyze the Lindstaedt pat-

ent, and inform the Court of the precise teaching of

Linstaedt as shown by the patent, itself?
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A. The Lindstaedt patent is directed to that

class of parasiticides for internal use, as Lind-

staedt points out right at the start of his patent,

where he says, in lines 1 to 3, Column one, page 1

:

''My invention relates to toxic substances and

particularly to parasiticides for internal use in

animals such as dogs, chickens and cattle."

Q. Would you define the term "parasiticide"

that was employed in [301] your last answer, so we

have that terminology?

A. A parasiticide is a substance which is de-

signed to kill so-called parasites which infest animal

life, particularly applied to internal parasites such

as worms in the intestines of animals, but it is also

applied to external parasites.

Q. Generally speaking, where, in the organisms

of animals such as poultry are parasites to w^hich

the Lindstaedt patent is directed located?

A. The parasites in poultry

Mr. Lyon: That is objected to on the ground the

witness has not been qualified to answer any such

question; has not been shown to have had any ex-

perience with parasites or where parasites are lo-

cated in chickens.

Mr. Hackley: I will carry out the qualifications

further.

Q. Dr. Ramage, what experience have you had

either with respect to your study of the literature or

to your direct field study on the question of para-

sites with poultry?
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A. Well, I have read certain of the references in

the suit.

Q. Have you read all of the references so far as

you know that were cited there

A. So far as I know I have read every reference,

yes.

Mr. Lyon: I object to that, not on the ground,

of course, that the witness should not be leminently

qualified by reading those references, but on the

ground it is hearsay.

Mr. Hackley: We are dealing here with a man
who adopts this and reads from the art and the

literature these things which we are inquiring about.

I believe he should be entitled to answer my orig-

inal question if he knows, where are the parasites

of such animals as poultry located, and I refer only

to parasites such as are the subject of the Lind-

staedt patent.

The Court : He answered that by saying he read

it from a book. [302]

Mr. Lyon: He read it from the books which are

references here in this case, he said, your Honor.

Mr. Hackley : Was there any better source in the

art than these gentlemen are pleading by way of

denfense, your Honor? They undoubtedly have dug

up the best they can.

The Court: I don't know anything about this,

but he objects to it. You call an expert to the stand.

If that is the test of the expert testimony—it might

go to the weight.
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Mr. Hackley: Yes, might go to the weight of it.

The Court: But the test wouldn't be very help-

ful to the Court.

Mr. Hackley : Well, this is my witness

The Court: It rather puts me in mind of my
boyhood days, when we used to read the almanacs.

Mr. Hackley: Well, this is my witness for the

preliminary information which will help the Court

to know

The Court : I will allow the witness to answer.

A. On the basis of my study of the art I found

that the parasites are usually located in the most

alkaline portion of the intestines of the chicken.

Q. What do you mean by that ?

A. Well, we have alkaline as contrasted to acid.

The Court: Yes.

A. In the same way in the human system, our

stomachs are acid and intestines are alkaline; the

same general condition prevails in a chicken.

Mr. Hackley: Q. Then it is the alkaline por-

tion?

A. The alkaline portion of the intestines that the

parasites usually are located.

Mr. Hackley: Q. What does the Lindstaedt pat-

ent state to be the particular object of his invention?

[303]

Mr. Lyon : I think the patent speaks for itself.

Mr. Hackley: It is customary to try to save the

Court's time, to pick out those isolated pieces in the

patent and lay them before the Court.
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The Court: What portion of the patent have

you in mind?

Mr. Hackley: In this ease we are referring to

the objects of the Lindstaedt invention which will

give it the underlying purpose which Lindstaedt

had in mind in designing this patent.

The Court : Are you referring to the claims ?

Mr. Hackley: No, I am referring to the specifi-

cations, and I refer to the portion of the specifica-

tions appearing in the upper part of the first col-

umn. I do not know, your Honor, what the witness

will say in an answer to that question.

The Court : I think that will be helpful if he will

read the part that he has in mind.

A. The particular object of the Lindstaedt in-

vention is the preparation of a parasiticide which

can be administered internally without destroying

the life of the animal. He so states that on line 4,

column 1, page 1 of the patent, and he points out

that it is not only his intention to e:ffect a destruc-

tion and expulsion of parasites such as round worms
without destroying the life of the animal, but also in

lines 10 to 13, column 1, page 1, he further states:

''Another object of the invention is the provision of

a parasiticide which will not cause serious illness in

the animal after being administered."

Mr. Hackley: If your Honor please, it has just

been pointed out to me that I neglected to ask the

Court to allow me an exception to the ruling which

was made. Might I ask for such exception ?



220 Farmers' Coop. Exchange, Inc.

(Testimony of William D. Ramage.)

The Court: Under the rules I do not think it is

necessary.

Mr. Lyon : That was my understanding. [304]

The Court : That is my understanding, but I will

not be sure of it until the Supreme Court passes on

the rules.

Mr. Lyon : We are all in the same boat.

Mr. Hackley: Shall we proceed on the theory

that we do not have to take an exception ?

Mr. Lyon: As I understand the rules, that is

correct.

Mr. Hackley : So far, the only chance I have had

to test it was before Judge James the other day, and

he upheld the transcript.

Q. You mentioned that the Lindstaedt invention

was directed to the use of toxic substances and par-

ticularly to parasiticides. Did you find in the

analysis of the Lindstaedt patent any quantitative

statement of the amount of any particular toxic

substance that will pass the boundary following

which destruction of the life of the animal or seri-

ous illness being treated will occur? A. Yes.

Q. Outline what you have found?

A. In line 27, Column 1, page 1 of the patent,

Lindsteadt states:

''For example, 5 to 10 milligrams of an alkaloidal

substance, such as pure nicotine or nicotine sulphate,

is a lethal dose when placed in the mouth of a

chicken.
'

'

A lethal dose being a dose that will kill a chicken.

I have determined to my complete satisfaction by
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independent experiments that the limits set by Lind-

staedt in this regard are substantially correct.

Q. When the term "lethal dose" is used as you

have used it in your last answer, what is meant

thereby ?

A. As I indicated in my previous answ^er, it

means a dose that will kill the animal.

Q. Does Lindstaedt indicate what quantity of

nicotine is necessary to be employed to have a de-

sired parasiticidal effect in dealing, for example,

with poultry?

A. Lindstaedt indicates in his patent [305] that

70 to 80 milligrams of the alkaloidal substances is

effective to cause the effective destruction of para-

sites in the chicken.

Q. Is this an absolute amount ?

A. No, it is not an absolute amount. It is merely

what he considers the preferred or optimum

amount.

Q. What does Lindstaedt state to be the problem

faced by him and what in broad terms of inclusion

is stated by him to be his solution thereof ?

A. Lindstaedt offers in his patent a method of

administering to an animal a normal lethal dose of

a toxic substance under such conditions that the

lethal effect of the substance is not exerted while its

effect on internal parasites is retained. To this end

Lindstaedt states, commencing at line 36, column 1,

page 1, that the parasiticide invented by him, '

' com-

prises a toxic substance such as an alkaloidal sub-
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stance in quantity sufficient to destroy internal para-

sites, in a substance which protects against the effect

of a normally lethal dose of the toxic substance."

Lindstaedt goes on to say that he has found a num-

ber of suitable holding agents for the purpose de-

scribed, and states in lines 42 to 47, column 1,

page 1:

''When the toxic substance is used with any

of these substances, a quantity, in excess of that

which is normally a lethal dose, may be em-

ployed, thus effecting an efficient and thorough

destruction of internal parasites."

Q. Do you find from Lindstaedt a contrast of

the amount of alkaloidal substance that may be ad-

ministered to the chicken with either substance

when employing the invention of Lindstaedt as

against the amount of alkaloidal substance that has

proved to be lethal?

A. As I pointed out before, Lindstaedt says that

5 to 10 milligrams of an alkaloid substance such as

nicotine is [306] a lethal dose when placed in the

mouth of the chicken, while at line 47, column 1,

page 1 of the patent, Lindstaedt observes that when

his invention is practiced some 70 to 80 milligrams

of alkaloidal substance may be administered to a

chicken without destroying its life.

Q. From your study of the patent, can you state

what you consider to be Lindsteadt's fundamental

teaching ?
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A. In the final analysis Lindstaedt 's teaching is

very simple and can be summed up in this way: He
shows that it is possible to take a toxic alkaloid sub-

stance and mix it with organic colloidal material

and thereby obtain a mixture which is non-lethal to

the animal to which it is administered, even though

a sufficient quantity is given to eradicate an internal

parasite, and such an amount of nicotine as would

destroy the life of the animal unless held by an ex-

cess of colloidal substance in the manner described

by Lindstaedt.

Q. Can you state whether or not Lindstaedt lim-

ited himself to organic colloids?

A. No, he does not limit himself to organic col-

loids. He says in the patent that he prefers to use

organic colloids. He certainly does not limit himself

to organic colloids.

Q. What does Lindstaedt teach as the class of

substance which he has found that has the desirable

protection or holding effect described?

A. Lindstaedt teaches, broadly, that organic sub-

stances of colloidal nature possess the necessary

holding power and give the results which he wishes

to obtain, and in that connection he says at line 6,

Column 2, page 1 of the patent

:

^'An organic substance of colloidal nature is

preferred, due to the fact that such substance

forms with an alkaloidal substance a product

which provides efficacious and thorough de-

struction of parasites such as round worms."
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And further, lie indicates his preference for an or-

ganic substance of [307] colloidal nature by saying

at line 11, column 2, page 1, that

:

''With an organic substance of colloidal nature,

relatively large quantities of alkaloidal sub-

stance may be administered therewith, without

undue shock to the animal"

Q. Does Lindstaedt indicate some of the sub-

stances of a colloidal nature which he finds satisfac-

tory for the purpose of holding an alkaloidal sub-

stance such as nicotine, and if so indicate the par-

ticular class of substance which he mentions.

A. In column 2 of page 1 Lindstaedt points out

that the substances which may be used for this pur-

pose are proteins, such as casein powder, peanut

meal, and naturally resinous materials, which of

course will include resin. Lindstaedt names other

substances having a similar effect, such as powered

starch, and powdered soap, but he indicates that

their effect is weaker and that they should be used

merely as a filler.

Q. Does Lindstaedt indicate a formula for the

manufacture of the product which will fall within

the teachings of his patent? A. Yes, he does.

Q. Will you describe briefly what he has shown

in that regard?

A. He teaches that 70 to 80 milligrams of nico-

tine, when combined with 900 to 1000 milligrams of

colloidal holding will give a parasiticide which is

effective and at the same time non-lethal to the ani-
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mal being treated. It will be observed that in this

compound Lindstaedt has used about ten times the

normal lethal dose of nicotine which indicates the

tremendous protective effect from following the

teachings of Lindstaedt and using a substance of

colloidal nature as a holding compound with an alka-

loid. Lindstaedt indicates that the amount of colloi-

dal holding agent may be greatly decreased in some

cases if certain fillers are used. The fillers which

Lindstaedt names have some colloidal holding [308]

power in themselves and therefore cannot be re-

garded strictly as inert material.

The Court: What does that mean, that he runs

up the dose to 70 or 80 milligrams? It is hard for

me to follow some of this reasoning here. I would

like to follow this.

Mr. Hackley: Q. Outline to the Court what is

meant by such a demonstration of that kind?

A. There are certain organic substances which

are generally considered to be colloidal in nature,

namely, they readily assume a condition where they

have a very large surface. The difference between

colloidal material and ordinary material is in the

question of the surface that is exposed; any ma-

terial which is reduced to a very finely divided

condition so that it has an enormous surface ex-

posed assumes different properties than they have

in a mass of material, because certain surface por-

tions commence to make themselves felt, and there

are organic materials which are particularly prone
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to assume this colloidal condition, and it is material

of that character that he has used particularly in

holding the mixture in his patent.

Q. What are such typical materials'?

A. Materials such as natural gums and resins;

they all fall into that class.

The Court: Then in its application there would

not be more than 5 or 10 milligrams of nicotine'?

A. In the application there would be 70 to 80

milligrams.

Q. But it is not exposed to the surface?

A. Perhaps I do not understand your Honor's

question.

Q. I undoubtedly do not understand you.

A. If you take a very finely divided material

and add to it a quantity of some substance which

is to be held by the finely divided material it may

distribute itself over the surface of the finely di-

vided material, and there are certain holding parts

there that tend to hold [309] closely to the finely

divided material and prevent it from acting as the

free material would act.

The Court : Proceed.

Mr. Hackley: Q. Do I understand from what

you say, that Lindstaedt tells us that 5 to 10 milli-

grams of nicotine is normally lethal to a chicken'?

A. That is right.

Q. And if you take a much larger amount, say

70 or 80 milligrams, and combine that 70 or 80
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milligrams of nicotine with 900 to 1000 milligrams

of, say, one of the resins that you have mentioned

here, or one of the proteins that Linclstaedt men-

tions, that you can get a product that will be non-

lethal, although you have a very powerful, pois-

onous amount of nicotine present!

That is true, even though you add a great deal

more nicotine than would be fatal to the chicken

ordinarily; if you have it combined with one of the

holding agents, it is not even toxic to the chicken.

Q. Why is it necessary to give that chicken, in

order to apparently have the parasiticidal effect

that Lindstaedt talks about being desirable here,

so many times the lethal amount of nicotine, about

eight or ten times, I believe you said ?

A. Well, it would be natural to assume that any

parasite that is in the intestinal tract of the chicken

could not get all of the nicotine administered to the

chicken.

Q. If you were to give the chicken only, say, 5

to 10 milligrams, something which is a little less

than the lethal amount of nicotine, would that de-

stroy the parasites'?

Mr. Lyon: That is objected to on the ground

that the witness has not been qualified.

Mr. Hackley: Q. If you know.

A. I don't know, but I would say that

Mr. Lyon: The witness has already answered ''I

don't know." [310] I think that is a complete

answer.
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Mr. Hackley: I think he can explain what he

meant when he said, "I don't know." May I have

a ruling?

The Court: I will sustain the objection, if he

does not know.

Mr. Lyon: There is no use guessing on the rec-

ord.

The Court: I am trying to reason out whether

this nicotine has to be covered on the surface, here;

for example, if 5 to 10 milligrams is lethal, and he

applies 70 to 80 milligrams, T am trying to reason

out how that is accomplished. Undoubtedly that

is clear to you, gentlemen.

Mr. Hackley: We have been at it a couple of

years trying to find out. It is easy for us.

The Court : Off the record, give me some thought

on it so that I may understand about it.

(After discussion off the record.)

Mr. Hackley: Q. I wish you would take us

through this thing chemically, so that we will be

sure our record is complete on the subject.

A. Well, I think Lindstaedt indicates something

regarding the nature of the holding action; Lind-

staedt says that the holding action is in the absorp-

tion or absorption effect, and it is my belief that

his conclusion in that regard is correct. The actual

chemical combination between the alkaloidal nico-

tine in this case, in some of the holding materials

named by Lindstaedt would be possible under cer-
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tain conditions, but would be unlikely under the

conditions described in the patent in suit. Direct

chemical combination implies an actual amalgama-

tion of the molecular strength of two compounds,

and in order that this take place definite reactive

groups of suitable character must be brought to-

gether under proper control conditions.

Mr. Lyon : Pardon me, I think you are reading

off of something. [311] You are not giving testi-

mony extemporaneously, but reading from a writ-

ten record; isn't that true?

A. The answer is one that I dictated to the

question that was asked of me.

Q. Can't you answer this question without read-

ing that record or reading an answer which you

have already prepared?

Mr. Hackley: I object to that question; it is per-

fectly proper; in fact, it is the only way to got

through with these cases in a short length of time.

Mr. Lyon: I do not think it does any good to

have the witness read off answers that he has pre-

pared. You might as well offer that in evidence

and I will cross-examine him on it.

The Court: Proceed.

Mr. Hackley: Am I correct in the assumption

that 5 to 10 milligrams of nicotine, as you have

used in your answers so far. refers only to the

amount of nicotine which is sufficient to kill a

chicken? A. That is correct.
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Q. And am I correct in imderstanding from you

that it is your testimony that it takes a good deal

more than that amount of nicotine to make an ef-

fective parasiticide?

Mr. Lyon: That is objected to as leading, and on

the further ground the witness is not qualified. He
stated a few moments ago he did not know.

Mr. Hackley: I am trying to explain this to the

Court.

The Court: I don't think that what I had in

mind has any relation to the issues here involved.

Mr. Hackley: Q. After you form under the

Lindstaedt teachings a product which has 70 to 80

milligrams of nicotine and 900 to 1000 milligrams

of colloidal substance do you still have, and you

can state whether or not you do still have, the full

amount of nicotine, 70 to 80 milligrams, available

for release in the [312] chicken's intestinal tract"?

A. Yes, you do.

Mr. Lyon: Just a minute. That is objected to

on the ground the witness has not been qualified.

This is a question of chemistry and the witness

has not testified in any respect that he ever made

any tests or determinations of how much would be

released.

The Court: Q. Have you made any tests?

A. Not any tests of the actual amount that

would be released in the digestive tract of a chicken.

Q. What do you base your testimony on?
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A. On the state of the art and on experiments

that I have made.

Q. What experiments have you made in refer-

ence to the question you were asked f

A. I have not made any experiments in con-

nection with the question he just asked.

Mr. Hackley: Q. Is any of that based on your

knowledge of chemistry?

A. On the basis of my knowledge of chemistry

I could answer that question.

The Court: You can develop that on cross-ex-

amination.

Mr. Hackley: Will you read the question and

answer ?

(Record read by the reporter.)

Q. What did you determine from the Lind-

staedt patent to be the character of holding action

that is present in Lindstaedt's contribution of

the alkaloidal nicotine and the holding substance of

a colloidal nature?

Mr. Lyon: I object to this line of examination

of this witness as to what Lindstaedt might have

meant. I understand that Mr. Lindstaedt is avail-

able in this city and if it requires any interpreta-

tion as to what this patent meant I think he ought

to be called rather than this man asked.

Mr. Hackley: My question was not as to what

Mr. Lindstaedt [313] meant. My question was

what did he determine from the patent. If I were

to call Mr. Lindstaedt to interpret it the objec-
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tion would be made that I was trying to overturn

a written document by parole evidence.

The Court: But still he has made the objection.

Mr. Hackley: But the objection does not apply

to the question at all. The question is not directed

to what this man thinks Lindstaedt meant, but what

this patent of Lindstaedt contains. It is limited to

that.

The Court: I will have to struggle along and

construe that.

Mr. Hackley : I do not mean I am trying to have

this witness construe the patent. He is merely in-

terpreting the patent for us, so that we do not have

to wade through a lot of things that to me are quite

complicated.

The Court: We will take a recess now until to-

morrow morning at ten o'clock.

(An adjournment was here taken until tomorrow,

Thursday, December 1, 1938, at ten o'clock a. m.

[314]

Thursday, December 1, 1938.

Mr. Hackley: Before resuming with the witness,

your Honor, I want to call attention to the Turnbow

()atent No. 2,091,840, which is the foundation of the

suit consolidated yesterday afternoon for trial with

(his case, and state that upon the representations

which we have with regard to the proposition that
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the defendant Farmers' Cooperative Exchange,

Inc., does not manufacture the product which it

sells and which it is charged infringes here, we

will stand on Claims 1, 2, and 7 of that patent.

Also, we have one more matter of mifinished

business. I promised to cite authorities for the

practice of preparing with a witness his testimony

in advance and his reading that testimony, when

it delves into complicated and technical matter. I

read first from Walker on Patents, Deller's Edition,

Volume 3, pages 2018 and 2039:

"An expert may properly write out in ad-

vance, the testimony he intends to give; but

he cannot properly adopt and insert in his

deposition, or read in open court as his testi-

mony, any exposition of the subject which was

written by another man."

That cites Emerson Company of West Virginia

V. Mmocks, 88 Fed. 280.

"If an expert in a patent case had himself

reduced to writing the result of his examina-

tion of a patent, and had then read it, this may

not be objectionable. So much depends upon

clear exposition of the thought and a careful

use of words and sentences that previous con-

sideration and preparation would help the ex-

amination. '

'

I will say that in the recent trial of a case, the

case of American Acostic Tiling Company v. Pa-
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cific Tile & Porcelain, heard by Judge Bledsoe, re-

cently deceased, as Special Master for Judge [318]

Holzer, Judge Bledsoe expressly approved the

practice when it was challenged by Mr. Brown
and Mr. Blakeslee of Los Angeles.

The Court: I don^t quarrel with that. I have

no quarrel there with the law as enunciated this

morning.

Mr. Hackley: I will say this, though, that since

I believe that the testimony here can just as well

be presented by this witness. Dr. Ramage, extem-

poraneously as it can otherwise, that Dr. Ramage

will proceed from extemporaneous disposition. He
may have to from time to time refer to notes on

highly technical matter, however.

The Court : You did not labor under any illusion

on leaving here yesterday that I was criticising you,

did you?

Mr. Hackley: No, I did not, your Honor, but I

did feel I should justify the practice, since it was

attacked.

The Court: Well, these matters that you cite

fhis morning are simply in accord with my view.

Mr. Hackley: This is the justification for the

f)ractice, at least it is our justification.

The Court: I will explain that as soon as the

witness takes the stand, I think to his satisfaction

•IS well as to your own, unless I am taken by sur-

Di'ise here.
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recalled

;

Direct Examination

(resumed).

The Court: This is off the record.

(Discussion off the record.)

The Court: You may proceed now.

Mr. Hackley: Q. Would you briefly describe

to us, Doctor, the type of products suggested by

Lindstaedt as one embodiment of his invention and

as discussed by him in the patent? When I [319]

use the word '' Lindstaedt," by the way, I mean

the Lindstaedt patent. That is just a short phrase

for it, I am not referring to the individual, of

course.

A. Yes. When I have interpreted Lindstaedt I

have not been trying to say what Lindstaedt

thought. I have been saying what one skilled in

the art would understand from reading the Lind-

staedt patent, also.

Q. Will you answer the question?

A. One type of product that Lindstaedt teaches

as a preferred, or as an example of the embodi-

ment of his patent, is the use of 700 to 800 milli-

grams—I should correct that, 70 to 80 milligrams

of nicotine or nicotine sulphate mixed with cer-

tain substances of colloidal nature in the propor-

tion of 900 to 1000 milligrams of those substances

and 70 to 80 milligrams of nicotine. He names a

number of these substances of colloidal nature.
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Q. What, for example?

A. Well, for example, he names substances of

the class of gums and resins. He specifically names

shellac and certain other resinous material.

Q. What other type of product?

A. Well, the class of gums and resins, and then

he names casein as one material that is substan-

tially

Q. Casein is in a class of what?

A. Casein is a class of colloidal substance, and

he merely mixes the nicotine with the colloidal sub-

stance and thus obtains a product which can be ad-

ministered to a chicken without having any bad

effect on the chicken.

Q. And what does he state to be the purpose of

administration of the product to the chicken?

A. The purpose of the administration is to

eradicate internal parasites, particularly round

worms, which exist in the intestinal tract of the

chicken.

Q. From your study of the Lindstaedt patent

what do you determine to be meant by him when

he refers to a toxic substance? [320]

A. He means a poisonous substance, a material

which would have a bad physiological reaction on

the animal body.

Q. Specifically, he refers to what poisonous sub-

stance ?

A. He specifically refers to nicotine.
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Q. What does Lindstaedt say in his patent about

the effect exerted by the 900 to 1000 milligrams of

colloidal holding agent on the 70 to 80 milligrams

of nicotine or toxic substance?

A. Lindstaedt says that the nicotine or other

toxic substance is absorbed or adsorbed by the col

loidal holding substance, by the substance of col

loidal nature, and he indicates that this holding

agent is different from a strict chemical combina-

tion of the material.

Q. AVill you describe to the Court what is meant

by the colloidal holding action that Lindstaedt

speaks about?

A. In order to answer that question I would

have to lay a little foundation.

Q. Proceed.

A. There are really three main types of hold-

ing action that we can consider. First, there is

straight chemical combination in the materials com-

bined, giving a definite proportion and definite

chemical bond to an amalgamation of the molecular

structure of the material, so that the final product

is a different molecule or different chemically from

the original material. Then, on the other extreme,

w^e have simply absorption, which is the type of

reaction, or type of holding, rather, that we have

when a sponge takes up water, or when a blotter

takes up ink, or when the vs^ater is soaked up by

fine sand. In that reaction the liquid merely goes
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into the spaces between the granules of the mate-

rial, or into the pores in the case of the sponge and

blotter.

Now, there is still a third type of holding which

we call [321] adsorption.

Q. That is
'

' a-d '

' instead of '

' a-b " I

A. Yes, "a-d-s-o-r-p-t-i-o-n'. The third type of

holding is intermediate between the absorption and

the true chemical combination. It is sharply dis-

tinguishable from the chemical combination in so

far as it can occur in any proportion. There are

no definite limits to the proportion in which ma-

terials can be adsorbed.

Q. Do I understand there must be a definite re-

acting proportion between the product when a

chemical reacting product is a result?

A. That is true.

Q. That is not true with adsorption?

A. That is correct. Furthermore, the adsorp-

tion is a surface force that has the material which,

as you expressed it here yesterday, is glued to the

surface of another material where it is considered

as beiuo- adsorbed. There are all degrees of adsorp-

f ion, ranging from a very weakly held material up

to a very strongly held material that approaches

an actual chemical combination, but the distinction

still exists that there is no definite proportion so

that you can distinguish between the chemical com-

bination and the adsorption.
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Q. What does Lindstaedt state to be the type of

holding agent that exists between his toxic sub-

stance and his nicotine holding agent!

A. He says it is an absorption and/or adsor})-

tion product, both types.

Q. Will you turn to the Lindstaedt patent and

read that portion of the patent on that subject?

A. Lindstaedt says on page 1, colunm 2, line 54:

"The product resulting from the combina-

tion of a colloid with the alkaloid is chiefly an

adsorption and/or absorption product of the

alkaloidal substance by the substance of col-

loidal nature. In this condition the toxic sub-

stance cannot pass through [322] the semi-per-

meable lining of the stomach and into the sys-

tem. In the claims the phrase 'colloidally

held' is used to mean ^absorbed and/or ad-

sorbed.'
"

Q. Then do I understand from what you have

said and what you have read from Lindstaedt that

the type of holding action described by Lindstaedt

as existing in his invention or product between the

toxic substance and the substance of colloidal na-

ture is to hold by absorption and/or adsorption,

which is something less than a chemical combi-

nation'? A. That is correct.

Q. In an absorption and/or adsorption product,

I am using that phrase from Inndstaedt, where you

have a product such as nicotine held by that ma-

terial, by a substance of colloidal nature, under
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which circumstances, if at all, can that nicotine be

released from that bond or broken down?

Mr. Lyon: Your Honor, T think the witness

should be first asked to state what he understands

findstaedt's patent to disclose, particularly with

reference to the phrase ''absorbed and/or ad-

sorbed." The use of this phrase ''and/or" in there

is one which has caused not only courts but lawyers

much difficulty.

The Court: I was going to ask about that. Can

you give us your understanding?

Mr. Hackley: Will you answer that question

and do so?

A. I can best explain this by giving a very sim-

ple example. If we take sand which has been

wetted with water, the water goes into the spaces

between the sand and grains and that water is

merely adsorbed water, and those sand granules,

however, are, in other words, whetted by the water,

and that water is held on the surface of those sand

granules by a force called adsorption, which is due

to the fact that there is a certain chemical affinity

between the sand granules and the water. The

same thing [323] might be true in a product of the

type that Lindstaedt is describing in the patent.

Q. What do you understand, then, by the phrase,

"absorption and/or adsorption", and I am direct-

ing your attention now particularly to this

"and/or" business.
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A. It means that either or both forces may exist

as the holding force.

The Court: What is the importance of that in

relation to the problem here? What is that an

answer to?

Mr. Hackley: Would you answer that for the

Court, Doctor?

A. Well, the important feature of that is that

the method of release of the nicotine is a critical

factor in determining the parasiticidal action of

the product.

The Court: I get the relation now.

Mr. Hackley: Q. In other words, Doctor, if the

nicotine is too firmly held it might not be released

and might not exert the parasiticidal effect that is

desired ?

A. That is true.

Mr. Lyon: I object to the question, to the lead-

ing character of the question.

Mr. Hackley: Just by way of summary, your

Honor, to shorten the examination and bring the

matter before the Court.

The Court: Proceed. Is this a powdered prepa-

ration, all of this material?

Mr. Hackley : All of the material is substantially

the same.

Q, Would you answer the question?

A. It is a granular material, granules ranging

in size from the end of a lead pencil down to dust,

practically.
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Mr. Hackley: I will hand the Court Exhibit 15

for a moment, which illustrates the defendant's

product and is one example of the defendant's

product.

The Court: Is that the condition of it when a

chicken gets [324] it?

The Witness : According to the directions on the

label that is the condition of the product when it is

administered to the chicken.

Mr. Hackley: Q. Referring now to the label of

the carton of Alexander. A. Yes.

Q. Would you, while you are on that point, read

the directions for use, or substantially all of it, ap-

pearing on the carton. Exhibit 7, which is a carton

of the products of the defendant and offered by the

plaintiffs, here?

A. The directions for use on the carton

Mr, Lyon: Your Honor, I don't see that it can

serve any purpose to read that whole matter into

the record. I take it it can be summarized.

The Court: Briefly stated.

Mr. Hackley: Do you think you can state it

briefly ?

The Court: I will read it, myself.

A. Well, in a brief way, the directions say that

there are two methods of administering the prod-

uct, one in a wet mash treatment and the other in

a dry mash treatment. In other words, the feed

is wet in one case and dry in the other.
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The Court: The reason I made this inquiry was

in relation to your adsorption.

Mr. Hackley: Q. I think we can reach it this

way, Doctor. If I get too leading, Mr. Lyon, you

will object, no doubt, but I think we can get at it.

Alexander on his carton suggests that this product

which we see in the bottle. Exhibit 15, be stirred

in the mash which is fed to the chicken in the nor-

mal course through the mouth; is that correct?

A. Yes, that is correct.

Q. Then will you tell us, after that Alexander's

product enters [325] the chicken's mouth what

chemical action takes place?

Mr. Lyon: That is objected to on the ground that

there is no foundation laid as to that to show that

this witness even knows what the product is. How
can he state what takes place chemically?

Mr. Hackley: Then we will have to pass this if

he is going to make that objection, we will have to

pass it until we bring in the product. I thought it

might be helpful to the Court to get a rough idea

of it now. We will save all this time if this can

be described. I would like to ask him another

question.

The Court: Well, with that imderstanding he

may answer.

A. According to Alexander's own representa-

tion, and which I can best indicate by reading the

last paragraph of the directions here, he says:
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"Kon-trold Nicotine is made by a special

process which houses the 40 per cent, nicotine

solution in a chemical compound that controls

the release of the nicotine, so that it can be

given to poultry with no toxic reaction on the

birds. Kon-Trold Nicotine is not liberated in

crop or gizzard of the bird, but is released full

strength by the alkaline digestive juices in the

intestines."

Now, I have made an examination of the prod-

uct and have found that that is substantially cor-

rect, that when the alkaline condition existing in

the intestines of a fowl, the nicotine content of this

product would be liberated.

Mr. Hackley: Q. Do I understand from that

answer that these granules or this product which

is contained in the bottle. Exhibit 15, passes into

the chicken's mouth along with its feed, and on

down, according to what you read from Alexander's

representation, on down the chicken's digestive

tract, past the crop and gizzard, before the prod-

uct is liberated, the nicotine is liberated [326] in

any way, before the product is broken down?

A. That is substantially the representation

made on the carton.

Q. And that is substantially correct, according

to your study of the situation? A. Yes.

Q. The Court has Exhibit 7, and I show you

Exhibits 14 and 15, and ask you if you have seen
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those three products before, the two cartons and

bottle?

A. Yes, I have seen all three of those before.

Q. Will you just tell us the circimistances and

give us a description of them?

A. This carton, that is. Exhibit 14, was a carton

that I received from Dr. Leake on about January

15 of this year, and the bottle containing a portion

of the material is from the second carton that Dr.

Leake had in his possession.

Q. That is the carton, Exhibit 13, on which Dr.

Leake's initials appear?

A. Yes, that is the carton from which I took

the material that is in this bottle. Exhibit 15, the

bottle, and the carton is Exhibit 13.

Q. How about Exhibit 7, have you seen that

before ?

A. Exhibit 7 was delivered to me by Mr. Hursh,

of the office of Townsend & Hackley some time

during May of this year.

Q. About May 11, was it not?

A. I do not recall the exact date. I have it in

my record, if it is important to look it up.

Q. If Mr. Lyon wants it we can give it to him.

Did Exhibit 7 have the sticker and seal appearing

on the top which reads, substantially, ''Exhibit A,

Defendant's Answer to Plaintiffs' Interrogatories"?

A. Yes, there was more to it.
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Q. Yes, there was more to it, I have not it in

my hand, but something like that? A. Yes.

Q. What was the condition of the carton, Ex-

hibit 14, when you first received it?

A. It was a sealed carton, an originally [327]

sealed carton.

Q. You broke that seal, yourself?

A. I broke that seal, myself.

Q. How about the carton Exhibit 7, what was

its condition?

A. It was also a sealed carton; I broke the seal

on it.

Q. The original seal?

A. The original seal, as far as I was able to

determine by an examination.

Q. And as to Exhibit 14, and Exhibit 7, and Ex-

hibit 15, can you state whether or not those have

been in your possession at all times since you re-

ceived them until you delivered them to me to be

put in evidence yesterday?

A. Those exhibits have been continuously in my
possession from the time I received them until they

were put in evidence in this case.

Q. What can you learn, if anything, about Alex-

ander's product sold by the defendant, here, from

an examination of the label, for example, on Ex-

hibit 7?

A. The label on Alexander's product specifies

that the material is for flock treatment of poultry

for round worm eradication.
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Q. Is there any statement about the ingredi-

ents of the product on that label?

A. It says the active ingredient is Kon-Trold

Nicotine, equivalent to nicotine alkaloid 5 per cent.,

inert 95 per cent., and manufactured and distrib-

uted by Alexander & Son, Van Nuys, California.

Q. I direct your attention to the last paragraph

of the directions of the label appearing on the re-

verse side; is there anything stated there in gen-

eral terms about the type of holding action or the

general composition and holding of the Alexander

product ?

A. He calls it a chemical compound.

Q. What does he say about it?

A. He says it is made by a special process, 40

per cent, nicotine solution, in a chemical compound

[328] that controls the release of nicotine.

Q. What does it say about the purpose of hold-

ing the nicotine in that manner or in the manner in

his product, whatever it may be?

A. He says it can be given to poultry with no

toxic reaction on the birds, Kon-Trold Nicotine

is not liberated in crop or gizzard of bird but is

released full strength by the alkaline digestive

juices in the intestines.

Q. What is the term on the label about the

purpose for which the product is to be used,— Or,

Mr. Lyon, will you stipulate that this product is

designed for the purpose of exerting a parasiticidal

effect on poultry among other things?
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Mr. Lyon : It is for the purpose of getting round

worms out of poultry, and by "round worms" I

mean ascaridia lineata.

Mr. Hackley: Q. What did you do, if anything,

with regard to the samples, Exhibits 14, 15, and 7,

that we have discussed here a moment ago?

A. I made some preliminary examinations of

the products to determine their general character.

Q. Did you follow those preliminary examina-

tions with an analysis?

A. Yes, after I had determined the general

character of the product I devised a method of

analysis and made relatively complete analyses of

the various samples.

Q. Now, directing your attention to Exhibit 14,

the first of the three samples, what did your prelimi-

nary examination indicate?

A. The preliminary examination indicated that

the product consisted of dark brown granules which

when treated with a solvent exposed an inner core

which was greyish in color and appeared to be

somewhat different from the surface of the par-

ticles, but an attempt to remove that outer core

chemically was unsuccessful, indicating that the

outer coating penetrated deeply into the heart of

the granules. On examining the interior of the

granules [329] under the microscope with dyes

which changed according to the acidity or alkalinity,

I detected points in the granules where there was
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a high alkalinity that indicated the presence of

small particles of free lime.

The Court: What are those granules like?

A. They are little granules of the product that

you see in the bottle.

Mr. Hackley: Referring to the bottle, Exhibit

15? A. Yes, in Exhibit 15.

Q. This was all a physical examination?

A. All physical.

Q. And not a chemical analysis up to that point ?

A. Not a chemical analysis up to that point.

Q. I believe you stated you did make a chem-

ical analysis. Will you tell us what the general

character of that analysis was? Was it qualita-

tive, or quantitative, or both?

A. I made both qualitative and quantitative

analyses of the material and found certain charac-

teristics of the product which I can best illustrate

by means of a chart which I have had prepared.

Q. Is this the chart which you prepared?

A. Yes, that is the chart.

Mr. Hackley: I have a small copy of the chart

as well. I ask that the chart to which the witness

has referred be marked Plaintiffs' Exhibit 16, and

that the small copy of il^iQ chart be marked ''Plain-

tiffs' Exhibit 16-A."

(The charts were marked, respectively. Plain-

tiffs' Exhibits 16 and 16-A.)

Q. Now, will you tell us what your analysis of

the product Exhibit 14 disclosed? I think you
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have a copy of this chart, to which you may refer.

A. I can see it from here.

Q. All right.

A. As indicated on the chart, I fomid that the

[330] product contained 4.2 per cent, of nicotine

alkaloid.

Q. You are referring to the first column, the

first sample, No. 1, Exhibit M'?

A. Yes, I found further that it contained col-

loidal substances of the type indicated by Lind-

staedt in an amount of 57.9 per cent., and that it

contained ash which can be considered as a filler

material in an amount 31.5 per cent.; also sulphur

trioxide 2.2 per cent., and combined water, uniden-

tified and unclassified material 4.2 per cent.

Q. Making a total of 100 per cent.?

A. Making a total of 100 per cent.

The Court: Q. Was there any water in the

agar-agar f

A. I do not have any agar-agar.

Q. What is agar-agar?

A. I am not particularly familiar with agar; I

believe it is a type of seaweed.

Mr. Hackley: You are familiar with agar chem-

ically ?

A. I am, but so far as the source is concerned

I have no information.

The Court : My knowledge is limited only to the

source. I do not know anything about the chem-

istry.
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Mr. Hackley: Q. Speaking of colloidal sub-

stance, which you list as being present in the

amount of 49.6 per cent., specifically did your analy-

sis disclose the types of colloidal substances present

and their respective quantities? A. Yes.

Q. Tell us about that.

A. I fomid a resinous material in the amount

of 46.7 per cent., and I see on that chart that has

been listed as "rosin." However, that should be

"resin," because while that product is substan-

tially all rosin, or at least, contains a very high

percentage of rosin, there is a strong probability

that some other resinous material was present in

that portion of the product. All of these substances,

though, would be [331] of the type of gums and

resins indicated by the Lindstaedt patent, so that

for the purpose of the present: discussion it makes

no difference particularly whether we use rosin or

resin.

Q. For the sake of accuracy, this should have

been resin, here, and at the noon recess we, at the

leave of the Court, will correct that to resin.

A. I overlooked that when I was looking at the

chart. In addition to the resin present there was

a fraction of protein material in an amount of 11.2

per cent.

Q. What class of protein?

A. This protein material was identified as being

casein from milk or casein from soy bean meal.
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Q. You narrowed the protein down and the

form of casein w^as from one of those two sources?

A. Yes, judging from the chemical reaction.

Q. You did not attempt to isolate each of the

two here? A. No.

Q. Does Lindstaedt, by the way, in his patent

refer to protein as a colloidal substance?

A. Yes, Lindstaedt specifically refers to pro-

tein.

Q. Just indicate where.

A. On page 1, column 2, line 14, he says:

"Proteins such as hide glue, casein powder,

peanut meal, pea meal and soy bean meal, are

some of the substances of colloidal nature which

are satisfactory."

Q. And Lindstaedt later on refers, in line 20,

to "All of the class of gums and resins"; is that

correct ? A. Yes.

Q. Line 20 of the same column?

A. Yes, that is true.

Q. Do the resins which you note here as being

present in the amount of 46.7 per cent, fall in the

class of gums and resins as referred to in the Lind-

staedt patent? A. Yes.

Q. Did you attempt to compare, from the stand-

point of ratio, the constituent ingredients of the

Lindstaedt patent and the product which you ana-

lyzed in Exhibit 14? A. Yes, I did. [332]
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Q. Is that comparison illustrated at the bottom

of the chart? A. Yes.

Q. Will you explain the ratio of comparison that

is indicated?

A. Yes. The Lindsteadt patent teaches that 70

to 80 milligrams of nicotine combined with 900 to

1000 milligrams of colloidal holding substances gives

a suitable product for use as a parasiticide to eradi-

cate round worms in chickens.

Q. You refer now to the representation con-

tained at the top of the second paragraph on the

second column of page 1, lines 24 to 29 ?

A. Yes, that is correct.

Q. All right, continue.

A. Taking the results of my analyses described

and converting them to the same terms as the terms

used in the patent, I find that the ratio of nicotine

to colloidal substance in the product which 1

analyzed is substantially the same as the ratio indi-

cated in the Lindstaedt patent. To be more specific,

while the ratio in the patent is from 70 to 80 milli-

grams of nicotine to 900 to 1000 milligrams of colloi-

dal holding substance, the ratio in the product

which I examined ranges from 70 to milligrams of

nicotine to 965 to 1103 milligrams of colloidal hold-

ing substance. There is slightly more colloidal hold-

ing substance in the product which I examined than

is indicated in the preferred teaching of the patent.

Q. In other words, the defendant leans a little

bit on the side of safety there ?
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A. But the product is very close to the same

general character.

Q. That ratio is based upon your analysis of Ex-

hibit 14, one of the three samples purchased from

the defendant? A. That is right.

Q. Did you make a further analysis directed to

Sample No. 2, Exhibit 15?

A. Yes, I made the same type of analysis di-

rected to Sample No. 2, Exhibit 15.

Q. Briefly run through and tell the results of

your analysis [333] for the record. You have a copy

of this chart, I believe, before you, which will make

it easier for you to read it.

A. In Sample No. 2, Exhibit 15, I found 4 per

cent, nicotine and 57.3 per cent, of colloidal holding

substances, 31.7 per cent, of ash, 2.1 of sulphur tri-

oxide and 4.9 per cent, of unclassified material. The

colloidal holding substance in these case consisted of

46.4 per cent, of resinous material and 10.9 per cent,

of protein material.

Q. Those, if carried out on the ratio at the bot-

tom of the chart would show about the same propor-

tion?

A. They would show about the same proportion

if carried ou in a similar manner as Exhibit 14 was

carried out.

Q. What about Exhibit 7, the sample of the

product which the defendant, itself, furnished us?

Did you examine it?

A. I made the same kind of an analysis of Ex-

hibit 7.
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Q. That is column 3, sample No. 3, Exhibit 7,

appearing on the chart Exhibit 16 ? A. Yes.

Q. Will you tell us what you found in that Ex-

hibit 7?

A. In Exhibit 7 I found 4.5 per cent, nicotine,

60.3 per cent, of colloidal substance consisting of

49.6 per cent, of resinous material, and 10.7 per cent,

protein material. I also found 31.4 per cent, ash,

2.3 per cent, sulphur trioxide, and 1.5 per cent un-

classified material.

Q. That unclassified material was combined with

water, as well? A. Yes.

Q. Directing your attention to Exhibit 14, the

first of the samples analyzed is the result shown

there the product of a single analysis or is that an

average of all analyses?

A. In all cases the results are determined on the

basis of several analyses.

Q. And you averaged those and put the results

in the average on [334] the chart? A. Yes.

Q. Did you make the same number of analyses

of nicotine as other products ?

A. No, I made more analyses of nicotine.

Q. What was the reason for that?

A. Well, in view of the fact that the carton label

represented 5 per cent, nicotine content, and I only

found 4.2 per cent, nicotine in the product, and I

felt that I should make every attempt to be sure that

that result was correct, before recording, inasmuch

as it was represented to be otherwise by the label on

the carton.
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Q. You are referring to the statement appearing

on the face of the carton? A. Yes.

Q. And any one of these exhibits, 12, 13, 14 and

7 will show that? A. Yes.

Q. Where Alexander & Son state, '*Kon-Trold

N'icotine equivalent to nicotine alkaloid 5 per cent."

A. That is what I am referring to.

Q. You told us a moment ago about the nature

of the product in the first sample. Exhibit 14, does

that same answer about the protein found apply on

samples 2 and 3, Exhibits 15 and 7 1

A. Yes, the same tests were made of three sam-

ples and substantially the same ingredients were

found in approximately the same amount.

Q. From the standpoint of a chemist, would you

say that the findings of the three samples, 14, 15 and

7 were sul^stantially identical ?

A. Yes, they were.

Q. Have you attempted to illustrate by any other

tneans the comparison of your findings qualitatively

and quantitatively in defendant's product and the

teachings of the patent?

A. Yes, I have had a second chart prepared that

illustrates that quite well, I think.

Q. Is that chart based on the milligram determi-

nation, of the same term "milligrams" that is used

in the patent? A. Yes. [335]

Mr. Hackley: I otfer as Plaintiffs' Exhibit 17

the milligram analyses chart presented by the wit-

ness, and as Exhibit 17-A a smaller photostatic copy

of the chart.
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(The charts were marked, respectively, Plaintiffs'

Exhibits 17 and 17-A.)

Q. Tell us what the chart, Exhibit 17, discloses.

Doctor.

A. First, it is applied to Exhibit 14 of the de-

fendant's product. If we reduce the analysis of the

product and the teachings of the patent all to the

same nicotine content first, and use a common basis

of comparison, and then consider the other ingre-

dients in the proportion that they will have when

that nicotine content is reduced to the same value,

we find that

Q. You have just set up a common denominator

based on the nicotine actually found in defendant's

product f

A. Yes. The nicotine actually found in the de-

fendant's product was 42 milligrams of nicotine per

gram of total material. That was the 4.2 per cent,

given in my analysis. For this amount of nicotine

the patent teaches that the amount of colloidal hold-

ing substance which is preferable to use can range

from 473 to 600.

Q. Milligrams? A. Milligrams.

Q. What did you find as the content on that basis

of colloidal substance in the first sample. Exhibit 14 ?

A. Exhibit 14, on that same basis, contains 579

milligrams of colloidal substance, which is within

the range of the preferred teaching of the patent.

Q. The patent likewise teaches the use of fillers,

does it?
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A. The patent says that certain fillers can be

used if it is desirable to do so.

Q. What function does a filler have in the use of

a product like this, or in a product like this ?

A. Well, usually a filler is a cheapener.

Q. Something used to dillute the product?

A. That's right. [336]

Q. What about a filler in this product; did you

find such a product? A. Yes.

Q. That is illustrated on the chart on Exhibit

17?

A. Yes. The actual analysis of the defendant's

product. Exhibit 14, on the same basis, 42 milligrams

of nicotine, I foimd in addition to 579 grams of

colloidal substance 366 milligrams of filler material.

All of those figures should be milligrams.

Q. In his preferred embodiment of his invention

how much filler does Mr. Lindstaedt say may be

used with 42 milligrams of nicotine ?

A. He teaches that using 42 milligrams of nico-

tine and the amount of colloidal substance which I

have already indicated the amount of filler may
r'ange from 358 to 485 milligrams.

Q. The 366 milligrams of filler found then is

within that range?

A. 366 milligrams, which I found in the defend-

ant 's product, is within the range taught by the pat-

(!nt. Incidentally, this 366 milligrams of filler also

includes the unclassified materials that I have indi-

cated earlier.
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Q. As a matter of fact, that filler, as you ex-

plained it there, includes everything but the sub-

stance of colloidal nature?

A. Yes, the nicotine also. I just assumed the

rest is filler.

Q. Taking your second sample, Exhibit 15, tell

us what you show on this chart.

A. On the same basis, I found—since I found

4 per cent, nicotine in Defendant's product. Ex-

hibit 15, I adopted 40 millimeters of nicotine per

gram of material as a common basis of comparison

of the product with the teaching of the patent, and

on that basis I find that the patent teaches that from

450 milligrams to 571 milligrams of substance of

colloidal nature gives an adequate holding of the 40

milligrams of nicotine.

Q. How much colloidal substance has the defend-

ant in its product ?

A. The defendant has 573 milligrams of colloidal

substance [337] in his product, w^hich is just slightly

outside the range of the preferred teaching of the

patent.

Q. When you say ''outside the range," you mean

he has just a little more colloidal substance present

that the patent specifies as minimum ?

Mr. Lyon: I object to that as leading. The wit-

ness has already answered.

Mr. Hackley : The witness has not answ^ered that

question, your Honor.

The Court: What about the 2 per cent.; is that

it?
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Mr. Hackley : 2 milligrams. The point I want to

niake through the witness

Mr. Lyon; I object to leading the witness.

Mr. Hackley: Strike the question.

Q. Doctor, will you tell us on what side of the

•ange of colloidal substance the variation of the sec-

ond sample is found?

Mr. Lyon: He already answered that question.

He said on the outside.

Mr. Hackley: That is not a correct statement,

your Honor.

The Court : You may answer.

Mr. Lyon : You have it already.

The Court : Let him clear it up.

A. The amount of colloidal substance which I

fomid in Exhibit 15 of defendant's product is

sightly higher than the amount indicated in the pre-

ferred teaching of the plaintiffs' patent, but for all

practical purposes it is so close to the border line

there that there is not any difference, and, further-

more, these proportions that I have given in con-

nection with the preferred teaching of the patent

can 't cover the entire range of the patent, so that the

product is well within the range of the patent, so

[338] you can consider the patent and not the pre-

ferred teaching.

Mr. Hackley: Q. What effect does a slightly

greater amount of colloidal substance present, as

found in Sample 2 there, over the minimum specifi-

cations in the patent exert? A. It holds
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Mr. Lyon: Object to that on the ground the wit-

ness has not been qualified to answer any such ques-

tion.

Mr. Hackley : That is strictly a chemical mattei'.

This witness has qualified to the effect

The Court : Are you asking that in regard to the

two milligrams?

Mr. Hackley: I am determining here what the

slightly greater colloidal product would do in this

combination from a chemical standpoint; not ac-

counting for it.

The Court: You may answer.

The Witness: It is strictly a chemical question,

your Honor, if you have any holding agent you hold

your nicotine slightly more firmly. That was the

only difference.

Mr. Hackley: Q. Will you state whether or not

the important factor is to determine that there is

enough colloidal substance present to hold the nico-

tine?

Mr. Lyon : I object to that as a leading question.

The Court : You may answer that.

The Witness: In order to avoid toxic effect on

the chicken

Mr. Lyon: I move—the witness has not been

qualified in that regard. He specifically says he

knows nothing about the toxic effect on chickens.

Mr. Hackley: He did not testify to that, Mr.

Lyon.

Mr. Lyon: He testified he had never made any
experiments.
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Mr. Hackley: When you get to cross-examina-

tion you may ask [339] him about it.

The Court : I will allow him to answer.

Mr. Hackley: Continue with your answer.

The Court : Read the question and the answer as

fas as given.

(Record read.)

A. (Continuing)—the nicotine must be held

firmly by the colloidal material, and if there is an

adequate amount of colloidal material the toxic

effect will be absent, or eliminated; so that the im-

portant point to determine is that there is enough

holding material.

Mr. Lyon: In respect to my objection to the last

question, your Honor, I call attention to the record

on pages 48 and 49. The witness has stated,
'

' I have

not made any tests for the actual amount that would

be released in the digestive tract of a chicken."

Mr. Hackley: Well, there is quite a difference

between saying that and saying that be has made
no test.

Mr. Lyon : No test of any parasiticidal action on

the chicken.

Mr. Hackley: That is a different question alto-

gether.

Mr. Lyon: Not at all.

Mr. Hackley: I don't want any misunderstand-

ing on the record as to what this witness may or

may not have done. The witness has done a lot of

test work.
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The Court: Proceed.

Mr. Hackley: Q. Will you tell us the findings

of Sample No. 3, Exhibit No. 7, with regard to your

comparison on the milligram basis'?

A. In Sample No. 3 of Defendant's product, Ex-

hibit 7, I found 4.5 per cent, of nicotine. In consid-

ering this on the basis of one gram of the product

that 4.5 per cent, would be equivalent to 45 milli-

grams of nicotine. Taking the [340] teaching of the

patent on the same basis of 45 milligrams of nico-

tine, the patent teaches that from 507 to 643 milli-

grams of holding substance is adequate to hold the

45 milligrams of nicotine. I found in the defend-

ant's product, Exhibit 7, 603 milligrams of colloidal

holding substance to hold the 45 milligrams of nico-

tine, which is within the range of the patent.

Q. Directing your attention to the point of fillers

as disclosed in Samples 2 and 3, Exhibits 15 and 7,

your answer is the same as that given to Exhibit 14,

is it ? A. The answer is the same, yes.

Q. And the detail of the answer is illustrated by

the chart? A. It is, yes.

Q. Have you made any comparison based upon
percentage of nicotine and colloidal substance in de-

fendant's product as compared to the patent?

A. Yes, I have.

Q. Is the comparison illustrated by the chart

that you have just produced?

A. Yes. This chart is a chart that I had pre-

pared to illustrate this comparison.
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Mr. Hackley : I will offer the chart produced by

the witness as illustrative of percentage of compari-

son as Plaintiffs' Exhibit 18, and I offer as Plain-

tiffs' Exhibit 18-A a small photostatic reproduction

of the chart.

(The charts were marked, respectively, Plaintiffs'

Exhibits 18 and 18-A.)

Mr. Hackley: Q. Now, Doctor, will you tell us

what Exhibit 18 discloses?

A. Since the important materials here are the

nicotine and the holding substance in this compari-

son I have eliminated the filler materials.

The Court : Why do they use fillers ?

A. Well, I believe a filler material, in general, is

used to cut the cost of the [341] product.

Mr. Lyon : Q. Does your analysis show whether

this filler, the so-called filler you mentioned, is

cheaper than the other materials, or more expen-

sive?

Mr. Hackley : You may cross-examine the doctor

when you come to it.

The Court: I just wanted to straighten out

something I had in mind. Proceed.

Mr. Hackley: Q. As you testified earlier, the

general purpose of fillers like that is to dilute a

product, make it less expensive to retail?

A. Yes.

Q. Continue, tell us about the chart, the per-

centage chart.

A. On the basis that I had just indicated, elimi-

nating the filler material and considering only the
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nicotine and the holding substance, I find that the

range of the preferred teaching of the patent is

from 6.4 per cent, of nicotine to 8.2 per cent, of nico-

tine, and that sample No. 1, Exhibit 14, of the de-

fendant's product contains 6.8 per cent, of nicotine,

and Sample No. 2 contains 6.5 per cent, of nicotine,

and sample No. 3 6.9 per cent, of nicotine. All three

samples of the defendant's product contain an

amount of nicotine which falls within the range indi-

cated by the patent.

Q. When you say within the range indicated by

the patent, are you now referring to the preferred

form which is described in lines 24 to 29, page 1,

column 2 of the Lindstaedt patent?

Mr. Lyon: Objected to as leading.

The Court : He may answer.

Mr. Hackley: Do you recall the question, or I

will ask the reporter to read it.

A. Yes, I recall it. Yes, I am referring to the

preferred embodiment of the patent. [342]

Q. Does Lindsteadt in the teaching of his patent

limit himself either as to the minimum amount of

nicotine or the minimum amount of colloidal sub-

stance in quantitative amount in his patent ?

Mr. Lyon: That is objected to as leading. The

witness can be asked what the patent discloses.

Mr. Hackley: We have asked that already. The

purpose is to shorten the examination.

The Court: He may answer.
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A. On page 1, column 2, line 45, Lindstaedt says

:

''—fillers such as powdered soap or powdered

sugar may be substituted for a portion of any

of the colloidal substances," and following that

procedure he says, ''Each pellet should contain

at least 450 milligrams of the colloidal sub-

stance."

These fillers that Lindstaedt indicates, however,

should not be considered strictly as fillers, because

they are materials that have some colloidal holding

power in themselves, so it is rather difficult to say

he is actually decreasing his amount of holding sub-

stances there.

Q. When he refers to the use of at least 450

milligrams of colloidal substances, as you have just

indicated, you are referring in the Lindstaedt pat-

ent to lines 50 to 53, are you not, in column 2,

page 1? A. Yes.

Q. So I will read that

:

''However, if sugar is used as the filler, each

pellet should contain at least 450 milligrams of

the colloidal substance."

Is that a correct statement ^ A. Yes.

Q. When he limits himself even in that case to

450 milligrams of colloidal substance as a minimum,

Mr. Lindstaedt is making that as a statement when
the filler, such as sugar, is used [343] rather than all

fillers; is that correct?

A. Yes, that is correct.
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Q. Would you briefly summarize, then, the com-

parison, if any, which you have determined to exist

between the defendant's product as illustrated by

the samples which you have analyzed and the Lind-

staedt patent in suit ?

A. My examination of the defendant's product

and my analyses of that product have indicated very

definitely to me that the product could be made

almost exactly as it is made by a person who had

no other knowledge of the art than a previous study

of the Lindstaedt patent.

The Court: Pardon me. We will take a recess

for five minutes.

(After recess:)

Mr. Hackley: Q. Will you continue with the

answer you were giving?

A. I have forgotten where I left off.

Q. I was asking you to give me a brief summary

of the comparison that you found, if any, between

defendant's product and the teachings of the Lind-

staedt patent. Will you please do so ?

A. The patent teaches the use of a toxic sub-

stance in quantities greater than the normal lethal

dose, combined with a colloidal holding agent to pre-

vent the toxic action and permit the administration

of a much larger quantity of the toxic substance

than would be possible if the colloidal holding agent

were not present; in fact, the quantity of toxic sub-

stance approximating ten times the normal lethal

dose can be administered when following the teach-

ings of the patent, without killing the chicken.
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Q. When you use that phrase ''normal lethal

dose", are you referring to lethal to the parisite or

lethal to the chicken ?

A. Lethal to the chicken. This permits the giving

to the chicken of an adequate amount of nicotine

to eradicate the para- [344] site according to the

teachings of the patent. Incidentally, I might say,

when I stated "toxic substance" I referred to nico-

tine or nicotine sulphate, or possibly to other nico-

tine compounds, but the important thing is that the

material is poisonous, and under the teaching of the

patent it must be held by some colloidal substance to

decrease that poisonous action on the chicken to the

point where a large, excessive dose can be given to

eradicate the parasite. From my examination of the

product, taken in conjunction with the directions

given on the label of the defendant's product, it

indicates that he has done exactly the same thing.

Q. And "he" being the defendant?

A. Yes, namely, holding his nicotine or nicotine

compound by means of some colloidal material—in

this case specifically resinous materials and protein

—in such manner that the nicotine is not released

until it reaches the alkaline digestive juices of the

chicken, and then is readily released; so that the

defendant's product very closely parallels the teach-

ing of the patent.

Q. How close does that parallel take %

Mr. Lyon: That is objected to as of no probative

value, an estimate of what this witness may believe.
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The Court: From the chemical standpoint he

may state.

A. Chemically, the analysis that I have made of

this product is so close to the teaching of the patent,

one would consider the two identical.

Mr. Hackley: Q. How about comparison as to

mode of operation and effect in operation that you

saw?

Mr. Lyon: That is objected to on the ground

that the witness is not qualified to testify.

Mr. Hackley: He is answering from his knowl-

edge from the [345] defendant's carton—we know

the limitations.

Mr. Lyon: He has not made any test of any

kind, according to his testimony. How can he testify

as to how it would work ?

Mr. Hackley: He cannot go any farther than

the foundation I have laid for him.

The Court: What investigation did you make,

indicate it for the record?

A, The label on defendant's product says that

the product can be administered without toxic action

on the chicken.

Mr. Hackley : Does the label represent a product

which will react to kill the parasite ?

A. The label also represents that the product

will effect removal of the parasites.

Q. Based upon your findings by way of chemical

analyses and your study of the product from a
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physical standpoint, and on what you can learn

from the representations of the defendant

made on the carton of the product, itself, can you

state whether or not the defendant's product is a

parasiticide ?

Mr. Lyon: Objected to on the same grounds,

your Honor.

The Court: He may answer.

Mr. Hackley: The Court ruled you might

answer.

A. The product is certainly a parasiticide, be-

cause the teachings of the patent in suit are so iden-

tical to the nature of the product, itself that taken

in conjunction with the teachings and the label of

the product there can be no reasonable doubt that

the product is a parasiticide.

Q. You heard Mr. Lyon say that the product was

designed for internal use for poultry ?

A. Yes.

Q. Your findings substantiated that in so far as

you have been able to go ? A. Yes.

Mr. Lyon: Objected to on the ground he has not

made any [346] findings.

Mr. Hackley: It is limited to his knowledge.

The Court: As a result of his examination.

There was no findings, that I am aware of.

Mr. Hackley : He made no fiindings, but he testi-

fied as to it.

The Court: Proceed.
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Mr. Hackley: Q. Is there included in the de-

fendant's product a toxic substance in quantity

greater than a normal lethal dose ?

A. Yes, there is.

Mr. Lyon: Just a moment. That is objected to

for the same reason, the witness does not know what

a normal lethal dose is.

Mr. Hackley: The patent tells us 5 to 10 milli-

grams is a normal lethal dose, and finding from 4 to

4% per cent, of nicotine in the defendant's product,

based on 1000 milligrams computation on the chart

is from 40 to 45 milligrams, alone.

Mr. Lyon: He does not even know^ how^ much

was given.

Mr. Hackley : I will strike that question and ask

another.

Q. You have examined the label of Defendant's

product. Will you tell us what the defendant says is

a normal dose of defendant 's product and how much
nicotine is contained in it? I will give you Exhibit

7, so that you can follow that with your answer, if

you like.

A. The defendant says on the label, on his car-

ton, that 4 ounces of the product is a normal dose for

100 chickens, and if we assume that 5 per cent, of

nicotine indicated on the label is correct

Q. You found it was less than that *?

A. Although I found there was somewhat less

than that present.

Q. According to your finding
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Mr. Lyon: I object to that question as argu-

mentative,

The Court : The objection is overruled. You will

be given [347] an opportunity to cross-examine.

Proceed.

A. On that basis we find that the dose per

chicken is approximate 58 milligrams of nicotine,

which is far above the 5 to 10 milligrams which the

patent indicates to be a normal lethal dose.

Mr. Hackley: Q. Then restating my original

question, state whether or not you find that defend-

ant's product indicates a toxic substance in quantity

greater than the normal lethal dose.

A. It does.

Q. And state whether or not the defendant's

product includes a colloidal substance.

A. It does.

Q. What colloidal substance?

A. It includes resinous colloidal materials, a

large portion of which is ordinary resin; it also in-

cludes protein substances.

Q. Will you state whether or not these colloidal

substances are present for colloidal holding of the

toxic substance to protect against the lethal effect of

such dose?

Mr. Lyon : That is objected to on the ground the

witness has not been qualified to answer the ques-

tion.

Mr. Hackley: It is a chemical question.

Mr. Lyon: I do not think it is a chemical ques-

tion.
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The Court : If you know, you may answer.

A. I cannot answer the question in the form it is.

Q. Answer it accordingly.

A. I can say that the colloidal substances that

are present there would effectively hold against the

toxic action of the nicotine. Whether they are

present for that purpose or not I don't know.

Mr. Hackley: Q. On the basis of that last an-

swer, then, is defendant's product a non-lethal para-

siticide 1

A. Yes, because there is plenty of colloidal mate-

rial to hold the toxic material firmly so that it

would not have a toxic action on the [348] chicken.

Of course, it is only reasonable to assume that it is

there for no other purpose.

Mr. Hackley : Q. It does not have that function

in any event? A. Yes, it has that function.

Mr. Lyon: Objected to on the ground he is not

qualified to state what its function is.

Mr. Hackley : Again, it is chemical, your Honor.

The Court: From the standpoint of a chemist

has it that function?

A. From what I know of the absorbing power or

the holding power of materials of this character for

material of the character of nicotine, I can say defi-

nitely that that would be the function of the mate-

rial in such a nicotine compound.

Mr. Hackley: Q. Can you state whether or not

defendant's product includes casein?

Mr. Lyon: That is objected to as leading.
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The Court : What do you mean by that ?

Mr. Hackley : Casein is a protein.

The Court: That is what he has been testifying

to.

Mr. Hackley : I am narrowing it down. What I

am doing at this point is taking the elements of the

claim in suit and finding if these elements are satis-

fied by the analysis that this witness has applied to

the defendant's product.

The Court: He may answer.

A. Yes, it does.

Mr. Hackley : Is that casein present as one of the

colloidal substances with the function you have de-

scribed ?

Mr. Lyon: The same objection, leading.

The Court: He may answer.

A. I believe that it is in view of the nature of

the product, according to the teaching of the patent.

[349]

Mr. Hackley: Q. Have you at any time at-

tempted to determine in practice whether or not

defendant's product, for example, the product of

Sample No. 2, Exhibit 15, can be administered to

a chicken and what the effect of such product is

upon a chicken? A. Yes.

Mr. Lyon: Objected to as indefinite, and also

upon the ground that the witness has already tes-

tified that he^ has not.

Mr. Hackley: The question is preliminary, your

Honor. There is nothing indefinite about it.
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Mr. Lyon: It is indefinite as to what you mean

by practice.

Mr. Hackley: I think that the witness under-

stands the word "practice".

The Court: I do not know.

Mr. Hackley: I will strike the question and try

it again.

Q. Have you by any specific tests directed to a

chicken administered the defendant's product and

observed the reaction of the product upon the

bird? A. Yes, I have.

Q. State the result of such test.

A. A bird showed no reaction whatever.

Q. From what standpoint '^

A. From the standpoint of any poisoning or

toxic reaction. The bird was apparently the same

after the application of the product as it was be-

fore.

Mr. Lyon: I will stipulate to that.

Mr. Hackley : You will stipulate that the defend-

ant's product does not have a lethal or toxic effect

on the bird?

Mr. Lyon: Yes.

Mr. Hackley: I notice in examining the label of

Exhibit 7, and many of the other defendant's prod-

ucts, that as you have pointed out the label claims

the presence of 5 per cent, nicotine alkaloid. Can

you state under the teachings of the patent [350]

how much colloidal substance would be necessary to
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hold 5 per cent, of nicotine alkaloid against the

lethal effect '?

Mr. Lyon: Object to that question as having

been asked and answered.

Mr. Hackley: The purpose of that question is

this, we have found on analyzing the defendant's

product, that it is misbranded, as the Department

of Agriculture calls it, it is short of nicotine; we

are going to assume that it has nicotine present

there, and even assuming that amoimt of nicotine

they have adequate colloidal holding substances

present to perform the function required by the

patent, to protect against a lethal dose.

Mr. Lyon: I take exception to the statement of

Mr. Hackley with reference to misbranding.

Mr. Hackley: We will produce evidence on that

before the case is over.

The Court: Are we concerned with misbrand-

ing?

Mr. Hackley: Only indirectly.

The Court: What relation has misbranding to

this case?

Mr. Hackley: It probably has none.

Mr. Lyon: The defendant is not bound by the

fact that he made an analysis, but as to that point

if there is going to be any question raised about it

I request at the present time permission to extract

some samples from the sample that has been intro-

duced in evidence, a sufficient quantity of the prod-

uct to make an analysis of that product to show



vs. Grover D. Turnbow^ et al. 277

(Testimony of William D. Ramage.)

the nicotine compound that is contained in these

samples.

Mr. Hackley: I have no objection, of course,

to the defendant running all the analyses of the

product that it likes.

The Court: What is before the Court now?

Mr. Hackley: I am asking the witness to tell us,

based [351] upon the assumed content of 5 per

cent, nicotine, how much colloidal substance is pres-

ent, ^nd if that is adequate.

The Court: You are assuming 5 per cent.?

Mr. Hackley: Yes, on the basis of the represen-

tation of the label.

The Court: Limiting it to that he may answer.

Mr. Hackley: In the question I am attempting

to give the benefit of the doubt to the defendant's

representation.

The Court: There is a question in my mind

about that, but he may answer.

A. I have made a calculation with that in mind,

and I found that on the basis of my analysis and

my determination of the amount of colloidal hold-

ing substance present in defendant's product, that

even if the product contained 5 per cent, nicotine,

which is more than I found, that there is still

enough colloidal substance holding there so that the

defendant's product falls directly within the teach-

ings of the patent.
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Mr. Hackley: Q. Have you made a calculation

to determine in milligrams the amount of colloidal

substance required to satisfy that demand?

A. Yes, I have.

Q. Will it save time if you refer to your notes

on that point in answer to my question?

A. I believe it will.

The Court: Q. Is there anything these charts

disclose that you had in mind?

A. No, but defendant's attorney has just indi-

cated that he is going to try to show there is 5 per

cent, nicotine in this product.

The Court: You did not know that until a mo-

ment ago, that that was the attitude of the defend-

ant's attorney. I will sustain the objection on the

ground that it is assuming facts not in evidence.

[352]

Mr. Hackley : If your Honor please, may I point

out that the fact is in evidence, the carton is where

we get our 5 per cent. I will hold the question

until rebuttal. It could be disposed of now, but we

will hold it.

The Court: I asked the v/itness if there was

anything these charts disclosed that he had in mind

and he has answered it was the statement counsel

made.

Mr. Hackley: It is the noon hour now, and may

[ have during the noon hour to check my notes?

r think I am through.
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The Court: The reason I was holding on was

I did not want to give you a chance to change youi'

mind.

Mr. Hackley: I do not think I will have more

than a couple of questions after the noon hour.

The Court: We will take a recess until two

o 'clock.

(A. recess was here taken until two o'clock p.m.)

[353]

Afternoon Session.

The Court: Proceed, gentlemen.

WILLIAM D. RAMAGE,

Direct Examination

(resumed).

Mr. Hackley: You may cross-examine, Mr.

Lyon.

Cross-Examination

Mr. Lyon: Q. It is my understanding from

your testimony that you have approached this prob-

lem purely from the standpoint of a chemist and

in a manner in which a chemist would view the dis-

closures of the lindstaedt and Turnbow patents in

suit: Is that correct?

A. That is the primary basis on which I ap-

proached it.
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Q. You have never had any actual experi-

ence

Mr. Hackley: Just a moment, Mr. Lyon.

Mr. Lyon (continuing) with respect to the

use of alkaloids or drugs?

Mr. Hackley: Mr. Lyon, may I interrupt? Did

you in your previous question use the words "Turn-

bow patent"?

Mr. Lyon: Yes.

Mr. Hackley: This witness hasn't testified on the

Turnbow patent at all. I object to that part of the

question.

Mr. Lyon: Of course, our stipulation was that

the evidence that went in went in with respect to

both patents.

Mr. Hackley: Yes, but this witness had not tes-

tified in regard to the Turnbow patent, that he

had any information on the patent, itself. I ask

in so far as the reference to the Turnbow patent

is concerned in the previous question that it be

stricken.

The Court: It may go out. [354]

Mr. Lyon: Q. You have never had any actual

experience in the use of alkaloids or drugs, as to

their comparative effects upon different animals or

fowl, have you?

A. Well, you will have to define what you mean

[)y actual experience in that regard.

Q. Well, actual administration?
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A. Yes, I have made tests in that regard.

Q. Just what were these tests?

A. I have actually administered an alkaloid to

chickens, as I indicated in my testimony earlier,

that I had verified the teachings of the Lindstaedt

patent.

Q. Well, let's get down to the details of what

you did. A. I am trying to do that.

Mr. Hackley: Let him finish, let the witness

finish, Mr. Lyon.

Mr. Lyon: I did not ask him for a statement of

what he verified or what he did not. I asked him

for what he did.

Mr. Hackley: You asked him just

The Court: Just what is the situation? State

what you actually did.

A. I have actually given nicotine to chickens.

Mr. Lyon: Q. Did you give nicotine, itself?

A. Nicotine, itself.

Q. Not nicotine sulphate? A. No.

Q. Where did you get the nicotine from?

A. It was taken from a container of nicotine.

Q. That is all you knew about it?

A. Taken from the original sealed container.

Q. Just had a mark '^Nicotine"?

A. Just had a mark, just marked "Nicofume."

Q. You took a substance that was marked ''Nico-

tine" and administered it to how many chickens?

A. Without referring to my notes I can't tell

you how many.
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The Court: Q. Approximately?

A. Approximately, I would say some 6 or 8

chickens—not the Nicofume, but nicotine and nico-

tine sulphate in various experiments. [355]

Mr. Lyon: Q. I asked you directly with refer-

ence to nicotine. We have not gone beyond that.

How many chickens did you administer nicotine

to?

Mr. Hackley: I submit, your Honor, the witness

being asked to testify to such detail should be per-

mitted to refer to his notes.

Mr. Lyon: I don't care.

Mr. Hackley: You may refer to your notes,

Doctor.

The Court: Limited to nicotine.

A. Just nicotine, yes. T would say at least

three.

Mr. Lyon: Q. When did you make the first of

these tests with nicotine?

A. These tests were made on the 1st of Feb-

ruary, the first of these tests.

Q. Of what year? A. This year.

Q. Just what did you do; how much nicotine

did you take and was there anything mixed with

the nicotine?

A. The nicotine that I used was just water so-

lution of nicotine containing 40 per cent, nicotine.

Q, That was not the Black Leaf 40 nicotine?

A. No, not Black Leaf 40, because Black Leaf

40 is nicotine sulphate.
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Q. You took a 40 per cent, solution, then, of the

nicotine alkaline, itself? A. Yes.

Q. How much of a solution of water?

A. .02 of a cubic centimeter, which is equivalent

to about 8 milligrams of nicotine. That is in one

specific experiment.

The Court: Pardon me. On that sample of

Black Leaf 40, or whatever it was, how do you dis-

tinguish that between the nicotine you used; one

is sulphate and the other

A. Black Leaf 40 is a solution of the sulphate

of nicotine, and this material Mr. Lyon is asking

about was just straight nicotine without the sul-

phate. [356]

Mr. Lyon: Q. Now, while we are on that point,

are you familiar with the odor of free nicotine as

compared to the odor of nicotine sulphate?

A. I think I can distinguish between them, yes.

Q. I will hand you

Mr. Hackley: Let me see what you have there.

What is the purpose of this ? Are you going to ask

him to guess which is which?

Mr. Lyon: No. I just want to familiarize the

witness and also to show the Court what the differ-

ence is.

The Witness: Are they in the same concentra-

tions in this?

Mr. Lyon: I don't know.
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Mr. Hackley : I think we are not dealing in mat-

ters of this sort.

The Court : We are dealing with an expert here.

Mr. Hackley: Yes, but guessing without an

analysis of this product, or these products

Mr. Lyon: I am not trying to trick him.

Mr. Hackley: Well, I don't know what point

lie has in mind, then.

The Court: I don't, either. Let's find out.

The Witness: The difference in this case is not

as marked as I had recalled that it was. In fact,

it is not a whole lot of difference that I can detect

in these two samples.

Mr. Lyon: Q. You can detect any

A. In fact, there is not much difference in these

two samples.

Q. This one which is marked ''Free nicotine,"

however, has a slightly different odor than the one

which I handed you which is marked ''N.P.C. 40

per cent."?

A. Yes, it has a slightly different odor. It has

an odor that I might describo as faintly alkaline

in character, but it would be an odor that would

be difficult for [357] anyone not familiar with so-

called alkaline odors to distinguish from the other.

Q. What is the difference between nicotine and

nicotine sulphate? In each there is the elimination

of an SO.; or an HSO4 radical off from the nicotine,

is there not?
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A. Well, you can consider that the H2SO4 holds

sulphuric molecules, sulphuric acid molecules added

on to the nicotine alkaline, so you can consider W

as you said, that you just add SO3 group. It de

pends on a difference of one molecule of water; you

have the same product in water solution in either

case.

Q. Have you made any determination of any of

these so-called nicotine sulphates, like Black Leaf

40, to determine what their constituent is, whether

it is nicotine, nicotine sulphate, or how the sulphate

radical is attached to the nicotine?

A. I have analyzed a sample of Black Leaf 40

I

and found it contained 40 per cent, of nicotine.

I Q. Well, I am asking you about the sulphate?

A. And that it contained, also contained an

amount of sulphate slightly in excess of the theoret-

ical amount required to combine with the nicotine

present.

Q. In what manner does that excess show, as an

HSO3, HSO4, SO. or H.SO,^

A. I determined it as SO4, but that was as far

as I went in the determination.

Q. You don't know how it was actually com-

bined, then?

A. No, I do not, except from the chemistry of

the materials.

Mr. Lyon : If your Honor would care to, I would

like to have you take these two bottles and just

take a slight smell, not very much, to see that
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The Court: Suppose you sniff too long: wliat

happens ?

Mr. Lyon: It will give you a headache, is about

all. [358]

The Court : Is there poison in it ?

The Witness: Yes. It is a preliminary poison.

Mr. Lyon: One sample being of free nicotine

and the other of a 40 per cent, solution of nicotine

sulphate, approximately.

Mr. Hackley: I want to poi]it out for the record

that I am not admitting that that statement is cor-

rect. I am not able to determine it. I assume we

will have proof from Mr. Lyon in regard to these

samples. Are you going to put those samples in

(evidence, or are you going to take them away?

Mr. Lyon: No, I am going to leave them right

here. I can put them in if you would like to.

Mr. Hackley: Well, I would suggest that you

f)ut them in for identification, I would like to have

you put them in for identification so we know what

the samples refer to.

Mr. L.yon: I would be glad to have them marked

for identification A and B, the free nicotine being

A and the N.P.C. 40 per cent. B.

(The samples of nicotine were marked, respec-

tively, Defendants' Exhibits A and B for identifi-

cation.)

Mr. Hackley: May I ask if B is the commercial

nicotine sulphate that we hear about?
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Mr. Lyon: It is a commercial nicotine sample.

Mr. Hackley: Whose product is it; who manu-

factures it?

Mr. Lyon: The Nicotine Products Company, or

corporation. That is where the "N.P.C." comes.

Mr. Hackley: Where is that firm located?

Mr. Lyon: I wouldn't be able to tell you.

Mr. Hackley: All right. You can give us the

information some other time.

Mr. Lyon: Q. Coming back to this question of

these tests, [359] you say you put a quantity of

free nicotine equivalent to 8 milligrams into water

solution. How did you administer it, administer

that solution to a chicken?

A. Well, it was administered by a pipette into

the throat of the chicken.

Q. Pipette is just a glass tube which you hold

one finger over and then release the finger and let

the contents run out of the tube?

A. That is correct.

Q. Where in the mouth of the chicken did you

release that nicotine?

A. As a matter of fact, in order to clear the

record on that point, and while I know w^here it

was released, I will have to say these were coopera-

tive experiments and I did not actually hold the

pipette but I was present at the experiment.

Q. You did not actually administer the nicotine,

yourself? A. Not myself, no.
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Q. Did you see where it was put in the mouth?

A. Yes.

Q. Who did the work?

A. The actual administration was done by Dr,

l^each.

Q. Where did he release that nicotine in the

."[licken's mouth?

A. He released it near the back of the chicken's

mouth.

Q. He told you, as a matter of fact, that it

would be quite important if you were going to get

the right result to do that?

A. No, he didn't.

Mr. Hackley: If your Honor please, we object

on the groimd we don't know what right results

are. If you are going to ask him what Dr. Beach

told him that is another thing.

Mr. Lyon: Q. Dr. Beach did not tell you that

there was a particular way of releasing that nico-

tine in the mouth of the chicken, then, did he?

Mr. Hackley: Particular for what purpose? I

object to the question, your Honor, as indefinite.

[360]

The Court: For any purpose. Let's find out.

Mr. Lyon: For any purpose.

A. I don't recall Dr. Beach saying any such

thing to me.

Q. He didn't tell you that it was important to

I'elease the nicotine away from the respiratory

system, which is open in the chicken's mouth?
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A. I don't believe that point came up at all at

first. I think I recall some later discussion of the

difference.

Q. He did indicate to you, however, at some

time that it was quite important to release the

nicotine away from the respitory opening in the

chicken's mouth, at some other date other than

this time of this experiment"?

A. No, I don't recall his saying anything to me

about it, at all.

The Court: What was the purpose of using the

tube?

A. Just a means, a chemical or mechanical

means of getting the nicotine into the chicken, that

was all.

The Court: Well, you said you learned after-

ward it was important to get it beyond a certain

point. What did you mean by that?

A. No, I did not mean to answer it that way,

if I did answer that way. I did not mean it was

important to get it beyond a certain point.

The Court: Well, is it or is it not? Do you

know now?

A. Well, it is my impression from the discus-

sions that I have had since then that nicotine is

more toxic to the chicken when it is administered

in the mouth than when administered further down

the alimentary tract?

I
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Mr. Lyon: Q. How old was this chicken? Do
you know how old it was, or do you have any idea'?

A. The chickens that were used?

Q. In this first case, this first test where you

used the 8 milligrams of nicotine; do you know of

your own knowledge about [361] how old the

chicken was?

A. No, I do not know the age, but I have an

indication of the age here.

The Court: What is it?

A. I have the weight of the chicken here.

Q. He wants to know the age of it.

A. I don't know the age.

Q. A yearling, or two, or three ? That is not in-

dicated ?

A. I think what he means by the weight, it has

some bearing on the age of the chicken. That is

all; 1 thought perhaps we had some indication.

The Court: All right.

Mr. Lyon: Q. What is the weight there?

A. The weight of this particular chicken was

1850 grams. That would be about four pounds.

Q. After this nicotine was administered in this

particular way to this chicken did the chicken im-

mediately die?

. A. The chicken died within ten minutes.

Q. Now, you say you made further tests, two

other tests, using nicotine. Were they the same

age chickens and same quantity of nicotine?
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A. Tliey were the same general character, but

I cannot tell you without looking further in my
notes.

Q. Well, why don't you refer to your notes'?

A. On the 28th of March an identical experi-

ment was made, with the exception that the chicken

was somewhat larger, weighing 2075 grams, or ap-

proximately 4% pounds.

Q. And was the same quantity of free nicotine

used?

A. Yes. That is what I meant by identical ex-

periment.

Q. What was the result of that test, how soon

did the chicken die?

A. The chicken died in five minutes.

Q. In five minutes?

A. No, six minutes.

Q. Do you know anything about the physical

condition of those [362] chickens, as to their con-

dition of health at the time, would you be able to

judge, yourself?

A. Well, I was raised on a farm, and I know

something about chickens from that point of view.

They were good healthy looking chickens.

Q. So far as you know they looked healthy?

A. Yes.

Q. Do you know whether they had any worms?

A. No, I don't.

Q. Was there any autopsy made on either

chicken on which these tests were made?
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Mr. Hackley: You mean as far as the witness

knows?

Mr. Lyon: Yes, so far as the witness knows.

A. Not so far as I know.

Q. The third test, which you say was made—

I

will go back to the other tests; I presume the nico-

tine in those two tests was administered to the bird

by Mr. Beach?

A. That is my recollection. I cannot be sure.

I did help, I did assist in the experiments at all

times, and it is possible I might have actually ad-

ministered the nicotine in one of them, myself, but

my recollection is that it was Dr. Beach, but since

I did not make a special note of that, and since it

happened about nine or ten months ago, my recol-

lection is not very definite on that point.

Q. So far as you recollect, however, care was

used in placing the nicotine at about the same point

in the chicken's mouth as in the previous test?

A. To my observation, when I was watching

these administrations, the nicotine did appear to

be placed in the same way, and I think there was

one convenient way of placing the nicotine in the

mouth, and that would be near the back of the

mouth.

Q. This third test was on what aged chicken,

using free nicotine?

A. I cannot find my notes on the third test. I

am not sure there was a third test. I thought
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there were three, but I was answering your ques-

tion. [363]

Q. Now, on nicotine sulphate, did you perform

similar tests using the nicotine sulphate 1

A. Yes, similar tests.

Q. Using what quantity of nicotine sulphate?

A. Using the same quantity nicotine sulphate.

Q. That is, 8 milligrams of nicotine sulphate?

A. Yes.

Q. How much actual nicotine did you have?

A. My ''yes" was inadvertent there. I meant

8 milligrams of free nicotine, not 8 milligrams of

nicotine sulphate.

Q. You mean you used a quantity of nicotine

sulphate which would calculate down to be the

equivalent of 8 milligrams of free nicotine?

A. Yes.

Q. You figured your nicotine sulphate as being

nicotine SO4 compound? A. Yes.

Q. How much actual nicotine sulphate did you

use by milligrams?

A. In the only experiment I found so far .1 of a

c.c. of the Black Leaf 40 solution was used, which

was not weighed; it was measured off, but it was

calculated, and that would be equivalent to—that

would be a different experiment, that was to com-

pare the nicotine with the effect of the defendant's

product in the equivalent quantity. I have not

found the other experiment yet.
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Q. You have an experiment there in which you

used 1 c.c. of nicotine sulphate ?

A. .1 c.c.

Q. Figuring that down to ? basis of free nico-

tine that would be what?

A. About 48 milligrams nicotine.

Q. That is figuring, of course, the Black Leaf

40 you used was a 40 per cent, solution of what?

A. Of nicotine.

Q. Nicotine or nicotine sulphate ?

A. Of nicotine.

Q. Did you administer that quantity of nicotine

sulphate, .1 of a c.c, to a chicken? A. Yes.

Q. What condition was the chicken in when you

administered it to it?

A. The chicken appeared to be a good healthy

lively chicken. [364]

Q. How large a chicken was that? Have you a

record of the size?

A. No, I don't have a record of the chicken or

the size of the chicken, but all I can say is it was

approximately the same as the other.

Q. What happened to that chicken?

A. That chicken showed immediate symptoms

of poisoning.

Q. It did not die?

A. Not during the period that I observed it, at

any rate.

Q. And was the same care used in administer-

ing the nicotine sulphate to that chicken as had
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been used in administering the nicotine, the free

nicotine, to the chicken in the previous tests that

you have referred to?

A. Yes, I believe so.

Q. Did you conduct any other test with refer-

ence to nicotine sulphate 1

Mr. Hackley: Just a minute. Do you mean of

the same character, Mr. Lyon? The question is in-

definite.

Mr. Lyon: The same character.

Q. You apparently have no notes here of any

other test?

A. I have some notes here of some other experi-

ments where the nicotine sulphate was administered

mixed with

Q. Well, I am talking about free nicotine sul-

phate, not mixed with anything.

A. Yes, I have a record of one other experiment

here where the nicotine sulphfite was administered

to give a quantity of free nicotine equivalent to the

earlier-mentioned experiment where nicotine alka-

loid was used.

Q. What actual number of c.c.s of nicotine sul-

phate Avas used, or fraction of a c.c. of nicotine sul-

phate was used in this test?

A. .02 of a c.c. with the Black Leaf 40 solution

one part. Since the specific gravity of that solu-

tion is a little greater than 1, this gives approxi-

mately the same amount of nicotine. [365]
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Q. How many milligrams, approximately, fig-

ured on a milligram basis ?

A. Figured on a milligram basis it is equivalent

to a little less than 9 milligrams of nicotine.

Q. The experiment you previously referred to

you used about 58 milligrams of nicotine sulphate,

and in this experiment you used—I mean 5.8, and

in this one you used 9.

A. What do you mean by ''the previous experi-

ment"?

Q. The one you just testified, where you used 1

c.c.—1 c.c. in the one you testified about.

A. It was .1 of a c.c. That was 48 milligrams of

nicotine instead of 58.

Q. So you practically doubled the quantity of

free nicotine that you used in conducting this ex-

periment which you are now referring to over

that where you used 48, or 4.8 milligrams.

A. No. This experiment I am referring to now

I only used 9 milligrams of nicotine.

Q. And the other one how many, 48 ?

A. 48.

Q. In this case how was this quantity of nicotine

sulphate administered to the chicken'?

A. The nicotine was administered in the same

manner, so far as I was able to observe, exactly

the same manner.

Q. What size chicken was this?

A. This was a chicken weighing 1950 grams,

which is approximately 4-% pounds.

Q. What happened to this chicken?



vs. Grover D. Turnbow, et al. 297

(Testimony of William D. Ramage.)

A. It exhibited immediate poisoning with heavy

respiratory stimulation.

Q. But it didn't die?

A. Not during the period that I observed it.

Q. And from these experiments which you con-

ducted, experiments between the use of nicotine al-

kaloids with free nicotine and nicotine sulphate,

did you then determine that the free alkaloid has

a. much more lethal effect that nicotine sulphate?

A. On the [366] basis of these experiments that

conclusion appears to be justifiable.

Q. Have you made any study to determine the

quantity of nicotine which is contained in tobacco?

A. No, I never have.

Q. Do you have any knowledge of the quantity

of nicotine which is contained in tobacco?

A. Not beyond what I have read in the daily

papers.

Q. Are you able to formulate any opinion as to

what would happen to a horse, say, that ate a rope

of dried tobacco about two feet long that had worms,

as to whether the worms of that horse would be

eliminated, and as to whether or not eating that

tobacco would kill that horse?

Mr. Hackley: I object to that question on the

ground it is immaterial, irrelevant and immaterial,

and has no bearing on this case, and is outside the

scope of the direct examination.

The Court: How does this bear on the case?
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Mr. Lyon: Only in this way, your Honor: this

witness has endeavored, to testify in some regard

with respect to the quantity of nicotine which is

required in a system of a chicken or animal in

order that the parasites in that animal system will

be eliminated.

The Court: Well, jumping from a chicken to a

horse

Mr. Lyon: The patent is not limited in any w^ay

to a chicken or horse. It takes in all animals.

The Court: Is that right?

Mr. Hackley : I would like to refer to the patent

on that and see how far the patent goes. It refers

to animals such as dogs, chickens and cattle. Is a

horse a cattle?

Mr. Lyon: I have always imderstood it was in

the same general field, at least.

The Court: Well, you have an expert here. Let

the expert [367] conclude whether a, cattle is a

horse.

Mr. Hackley: Well, he might know that. I,

frankly, don't know.

The Witness: My conclusion would be that so

far as the actual action of the

The Court: I mean going back to your farm

days. Forget about your chemistry. You said you

were on a farm.

A. No. I definitely say that a horse was not

a cattle.
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Mr. Lyon: Would you say from the reading of

that patent it is your interpretation of i1, as an

expert witness, that it did not extend to horses'?

The Court: He wants you to exclude horses now

from this patent.

A. I don't know, but

Mr. Hackley: I object to the question, your

Honor please. I think that is one of the reasons

for experiments.

Mr. Lyon: I think horses and chickens and

cattle or hogs are all in the same group, your

Honor.

Mr. Hackley: I think the question of whether

or not a horse is within the Lindstaedt patent is a

legal and not an expert chemical question, your

Honor, and I submit it.

The Court: Proceed.

Mr. Lyon: May I have an answer to the ques-

tion %

The Court: Give your answer.

A. Well, I may say my answer to that is I have

never administered such a roll of tobacco to a horse

and examined the horse afterward, or seen any of

the results, so far as parasites are concerned.

The Court: What about your reading?

A. I have never read anything about that. I

don't know anything about the reactions of the

digestive juices of the horse, and all my experience

has [368] been limited to chickens in this case.



300 Farmers' Coop. Exchange, Inc.

(Testimony of William D. Ramage.)

Mr. Lyon: Q. From your study of the Lincl-

staedt patent in suit, and your statement that it

apparently requires a greater quantity of nicotine

in the system in order to eliminate the parasites

from the alkalime portion, would you presume that

the administering of such a rope of tobacco to a

horse would result in the elimination of round

worms without having a toxic effect on the horse.

Mr. Hackley: I object to that question as im-

material to this issue. We are dealing with chickens.

The Court: That objection will have to be sus-

tained. You are making an expert out of this wit-

ness and he says he has never considered it on a

horse and doesn't laiow anything about it, and has

not read anything on it.

Mr. Lyon: I will ask the same question with

respect to his knowledge as a chemist what he

would prognosticate

The Court: Confine it to chickens.

Mr. Lyon: Well, all right, your Honor, if his

experience is definitely limited to chickens

Mr. Hackley: Well, he has never mentioned the

horse.

Mr. Lyon: Q. Do you find any disclosure in

the Lindstaedt patent in suit. Plaintiffs' Exhibit 1,

that states that the substances disclosed in that

patent can be used in any way other than as a

pellet form of a certain quantity, or within the

limits of a certain quantity, of so-called organic
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colloids and a certain quantity of nicotine or nico-

tine sulphate?

Mr. Hackley: May I have that question, your

Honor? It is pretty complicated.

(Question read.)

Mr. Hackley: If your Honor please, I object

to the question. It goes to a point of law. It is for

the Court to inter- [369] pret the patent as to what

the scope of the patent is.

Mr. Lyon: I don't think so, your Honor.

The Court: He may answer.

A. My interpretation of the patent in that point

is that

Mr. Lyon: I asked you for a disclosure.

The Court: Have you reference to some specific

language ?

Mr. Hackley: I again submit the qiiestion is

one of law. I don't believe this witness is capable of

answering for that reason.

The Court: Since you have called him as an

expert he may assist the Court now. He is your

witness.

Mr. Hackley : I did not qualify him as a lawyer,

your Honor.

The Court: All this has to do with chemistry,

hasn't it?

Mr. Lyon: Certainly.

Mr. Hackley: No. I think the question of con-

struction of a patent is purely a matter of law.
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The Court : But this question does not confine

itself to that, as I understand it,

Mr. Hackley: I think it necessarily must. I am
perfectly willing the witness try to answer, but

my point

The Court: Q. Do you understand the ques-

tion? A. I believe I do.

Q. Do you understand that you are asked to

ansvx'er from your chemical experience?

A. I can answer it from, or on the basis that

Mr. Lyon asked it, whether I find in the patent a

disclosure of any other method than the use of

pellets.

The Court : Yes.

A. And by implication that is certainly appar-

ent in the patent.

Mr. Lyon: Q. And you find no statement in

this Lindstaedt patent, Plaintiffs' Exhibit 1, that

states that the substances as [370] disclosed in this

patent may be used in a granular form other than

as a pellet, do you ? A. In the claims

Q. I am asking about the disclosures.

Mr. Hackley: Well, the disclosure is included

in the claims. He has asked for it; now let him

have it.

The Court: Well, he can give it to us as to

whether or not it is or it is not in the patent.

A. I say by implication it is in the patent.

The Court: Where?
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A. Page 1, column 2, line 24, Lindstaedt says:

''In preparing the parasiticide, H is preferred !'>

form approximately one gram pellets"

Mr. Lyon: Q. Does he state anywhere

Mr. Hackley: Let the witness finish.

Mr. Lyon: Had you finished'?

The Witness: No, I had not.

Mr. Lyon: Pardon me.

A. (Continuing) —but the natural implication

that you read into a statement of that kind, if you

were using a product of this sort, would be that

that was merely a convenient means of using th.)

material to make some certain specific dose to g^t

into the chicken, and that the product could be

administered in some other form if it was desired

to do so.

The Court: Now, go over the claim and clear

that up.

A. In the claims, for example in Claim 2, he

says:

''A parasiticide for internal use comprising

a toxic substance in quantity greater than the

normally lethal dose and a colloidal substance

for colloidally holding the toxic substance to

protect against the lethal effect of such dose."

There is no mention there of any pellet formation.

The material could be administered in any form

so long as there was enough [371] nicotine to kill

the parasite.
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The Court: While it doesn't say '^ pellet" there,

it does in the patent, itself, doesn't it?

A. Yes.

Mr. Lyon: Q. You find no disclosure in this

Lindstaedt patent anywhere that this mixture which

he describes can be used in granular form in con-

nection with the chicken mash and fed in that

manner, do you, and, if so, point it out.

Mr. Hacklej^: I object to that question as defi-

nitely complex.

The Court: If he understands he may answer.

A. By implication

Mr. Lyon: I said to point it out.

Mr. Hackley: I submit the witness should be

permitted to answer as best he can.

The Court: He said ''By implication." He has

already indicated.

A. That is the only direct statement I recall

without reading the patent over, but I think that

it would be in order, your Honor, for me to have an

opportunity to glance through the patent before I

make my answer finally on that point.

The Court: Well, is there any other language

you rely on?

Mr. Hackley: We rely, for the information of

the Court, we rely on the fact the patent office, in

granting this patent, allowed generic claims with-

out limitation as to pellets, and the fact it is borne

out by the further fact that Claim 1 of the patent



vs. Grover D. Turribow, et al. 305

(Testimony of William D. Ramage.)

specifically refers to a pellet, and Claim 2 just as

specifically is unlimited to pellet form. On that

basis it is obvious the Patent Office and the patentee

had a problem in here to protect the patent. They

put in specific data in there including a number

of materials. This witness is not qualified to discuss

the point. It is legal and not chemical.

Mr. Lyon: In that respect, since we are on the

point, I would [372] like to call your Honor's at-

tention briefly to the statement ^he plaintiff, Mr.

Turnbow, contends on pages 81 and 82 of the File

Wrapper of the Turnbow patent No. 2,091,840,

Plaintiffs' Exhibit No. 4, which states

Mr. Hackley: This has nothing to do with the

Lindstaedt patent.

Mr. Lyon: This is the plaintiff in the case, and

he is talking about the Lindstaedt patent.

Mr. Hackley: I know, but that has nothing to

do and can't affect the scope of the patent.

Mr. Lyon: The patent office, the plaintiffs' po-

sition before the Patent Office.

Mr. Hackley: It is not directed to the patent.

They are reading about the Turnbow patent, and

they are trying to read something that does not

have any place here.

Mr. Lyon: The two patents were in interference

before the Patent Office and Mr. Turnbow 's posi-

tion before the Patent Office was without question

that the disclosure of this Lindstaedt patent. Ex-
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hibit No. 1, does not disclose the use of a granular

substance that could be mixed with the food, and

that is the basis or the ground of the second patent.

Mr. Hackley: If I may give our position to

clear it up.

The Court: All right.

Mr. Hackley: Because I recognize that there is

invention, a finely divided product, as was done

under the Lindstaedt patent, and the Patent Office

recognized that. It held that Lindstaedt was directly

entitled to claim the combination of the form in

which it was held, and so granted the claim. Claim

2 is typical. And as to the second patent here, it

must have been to something less that, and Turnbow

was granted the patent on the claim limited to

[373] finely divided form. Generic claims and spe-

cific claims, both cover the same invention here.

Mr. Lyon: That is absolutely contrary to the

record before the Patent Office, which I will read to

the Court, or part of it, and the reference of it

is contained in this record which you have offered:

"While the Lindstaedt preparation may be

non-toxic to fowls when administered in pellet

form, it does not necessarily follow that it will

remain so in finely divided form. The Examiner

cannot be certain that it will, because Lind-

staedt prepares his compound in a manner

different from applicant, and it is entirely pos-

sible that the different processes of the two
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inventors will produce different results. That

is, applicant forms a solution of the agar and

nicotine sulphate and permits the same to jell,

after which it is reduced to a finely divided

form. On the other hand, Lindstaedt says noth-

ing about preparing a solution. As a result,

as above mentioned, it does not necessarily

follow that the Lindstaedt product, if reduced

to a finely divided condition, w^ould have the

same protective properties as applicant's.

''The same line of reasoning followed by the

Board in allowing the broad claims on the ex

parte appeal by Turnbow is applicable to the

present rejection. It will be recalled that all

of applicant's original claims were re-

jected"

The position of defendant is, we are sued here

on two patents. One is a finely divided product. The

plaintiff is the owner of both patents, and plaintiff

Turnbow gets the second patent on an agar-agar

compound over the Lindstaedt patent on the basis

that Lindstaedt don't disclose a finely divided prod-

uct, and it probably wouldn't work that way. That

is how he got the second patent. Now, we are sued

not for using agar-agar, or anything like agar-agar,

but we are sued for using what Turnbow [374]

the plaintiff, says won't work so far as Lindstaedt

is concerned.
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Mr. Hackley: I must make it clear that that

is a flat misstatement. Turnbow did not say that.

The Court: Just a minute. Proceed, now, gen-

llemen.

Mr. Hackley: I want to clear up this point.

He made a statement here as to what Turnbow

said that is not correct, but in restating what he

said he did not state correctly what he read. Turn-

bow said it does not necessarily follow, it may or

may not follow. The answer is it does follow, both

products can be prepared

Mr. Lyon: In compound.

Mr. Hackley: Both products are prepared and

both products, both compounds are infringed in

this case by the same product. One is the generic

claim. Claim 2 of the Lindstaedt patent, and Claim

7 of the Turnbow patent is specifically limited to

the form of '' finely divided". If the product were

made in pellet form it would infringe Turnbow;

if it were made in dry form it would infringe Lind-

staedt. This all goes to the legal issue of the case

but the Court, I am sure, is familiar with the

question of generic and specific claims. That is the

whole issue that is here.

The Court : Now, after a very heated argument

let us proceed.

Mr. Lyon: The position, however, of defendants

is not that there is a generic and a specific claim

in these patents, but, as the record will show, there
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is no use arguing at more length here, but tliere

are three other Lindstaedt patents which precede

the one in suit in which they deal with the use of

alkaloids for the same purpose, but if this de-

fendant held a license

Mr. Hackley: I object to any statement about

license in this case. There is no pleading on that

point. I move that statement [375] be stricken.

Mr. Lyon: I am not speaking about license

Mr. Hackley: You are talking about license

here.

Mr. Lyon: I don't have to plead a license.

Mr. Hackley: I object to that, trying to clutter

up this record with a lot of extemporaneous mat-

ters that they could not bring before the Court.

The Court: The Court would like to know if

there are other patents here that have any relation

to these patents in suit.

Mr. Hackley: I am not referring to that, your

Honor. There are other patents, and they are cited

by way of reference, but the question of license,

there is no license, license has not been pleaded. He
is trying to bring that in to confuse the whole

issue. I don't want to have that point brought

before the Court to waste time.

Mr. Lyon: I deny that absolutely, that there

is nothing here, and the Court is familiar with the

proposition that a defendant often shows that it is

operating under another patent than the one in

suit.
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Mr. Hackley: The prior art will be taken up in

due time.

The Court: Proceed, gentlemen.

Mr. Lyon: Q. Did you ever make any test

using the substances as disclosed in the Lindstaedt

patent, Plaintiffs' Exhibit 1, particularly using, for

example, the 70 to 80 milligrams of nicotine and

900 to 1000 milligrams of kamala?

Mr. Hackley: Just a moment.

The Witness: No.

The Court: The answer is ^'No," he made no

experiments.

The Witness: The answer is ''No."

Mr. Lyon: Q. Did you ever make any similar

test following [376] the disclosures of the Lind-

staedt patent, using 70 to 80 milligrams of nicotine

sulphate with 900 to 1000 milligrams of peanut

mean A. No.

Q. In the same way, did you ever make any test

with respect to the same quantity only substituting

for peanut meal in the last question, hide glue?

A. No.

Q. Did you ever use

The Court: Pardon me. What is hide glue?

A. Hide glue is merely a form of gelatin.

Q. Where is it used?

A. I cannot tell you the exact

Q. What is the relation to a hide ?

A. Well, it is removed from hides when they

are green, they are extracted.
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The Court: All right.

Mr. Lyon: Q. Similarly, considering the same

quantity, did you ever use tragacanth powder?

A. No.

Q. Did you ever use powdered Indian gum?

A. No.

Q. Did you ever use powdered starch?

A. No.

Q. Did you ever use powdered soap in the same

way? A. No.

Q. Did you ever use powdered sugar, using 70

to 80 milligrams of nicotine and 900 to 1000 milli-

grams of sugar? A. No.

Q. Or using 450 milligrams of sugar?

A. No.

Q. Did you ever make any single preparation

following the disclosure of this Lindstaedt patent

using 70 to 80 milligrams of nicotine and 900 to

1000 milligrams of any of the substances named,

proteins, gums, resins, starch, sugar, soap or car-

bohydrates to make that preparation in a pellet

form and administer it to a chicken? A. No.

The Court: Q. Have your experiments been

limited to those already testified to?

A. No; there were some additional ones.

Q. I mean in relation to our problem here.

A. I have not made any [377] of the mixtures

described in the patent directly.

The Court: That is what I had in mind. Pro-

ceed.
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Mr. Lyon: Q. Do you have any knowledge of

what ordinary chicken mash is?

A. Only a general knowledge that it is a cereal

mixture.

Q. And it contains, does it not, according to

your knowledge, certain quantities of proteins'?

A. As a rule, yes.

Q. Starch? A. Yes.

Q. Gums ?

A. Well, only as a rule, the gums that are

contained are the natural gums of the cereal grains

composing it, so far as I know.

Q. Sugar? A. Yes.

Q. Carbohydrates? A. Yes.

Q. Starch? A. Yes.

Q. In fact, the chicken mash includes every

product in a finely divided condition which is

named in this Lindstaedt patent as being a colloidal

agent which holds by absorption and/or adsorption

nicotine? A. No, that is not correct.

Q. What one doesn't it include?

A. In the form you asked the question I did

not say it did not include that, but in order that

I may make it clear, the way you asked the ques-

tion, you said they were contained in the form indi-

cated by Lindstaedt. Those materials may be pres-

ent in the chicken mash and are present, as I have

indicated, but they are not present in an active

form. In other words, not present as the product
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you have named independently of other ma-

terials

The Court: Well, his question was, what was

contained. It was not a matter of degree. The ques-

tion was limited to what they contained.

The Witness: I believe there was a conclusion

in there [378] that limited it.

The Court: Well, maybe I misunderstood.

Mr. Lyon: I did not limit it, as I understood

it. I will re-ask the question.

Mr. Hackley: I am sure the witness is right in

the way he understood the question, because the

question is confusing.

The Court: Well, now, let us see. Mr. Reporter,

read the question and the answer.

(Record read.)

The Witness: He said in the latter part of the

question that they contain every product named by

Lindstaedt in a finely divided condition. That im-

plies that the chicken mash contains those indi-

vidual products in a finely divided condition, which

it does not.

The Court: Maybe it is me. I thought there

was no division made. He asked w^hat was contained

there generally in a number of questions.

The Witness: Well, a vegetable material is a

definite structure. You would not take a cellulose

base and build up in a cellulose structure. You
have proteins, starch, and carbohydrates, but they
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are not free. They are active agents for holding

a substance such as nicotine, and it is only after

they are split out of the structure of the vegetable

matter that they acquire the active chemical prop-

erties that make them holding agents for such

a substance as nicotine; so the question is mis-

leading.

The Court: Isn't chicken mash pretty well

A. Well, I said split out, I meant chemically

split out.

The Court: I see.

A. Mechanically split wouldn't change the

chemical status. [379]

Mr. Lyon: Q. Isn't it a fact that chicken mash

is made up of separate ingredients, such as dry

milk, the principal component of which is casein,

other similar products of that kind, if you know?

A. I have no knowledge of that.

Q. You have no knowledge as to the constituents

and the manner in which the chicken mash is made?

A. No, I haven't any knowledge of it.

Q. Then your statement which you just previ-

ously made must be considered in connection with

your present statement, that you have no knowledge

on how the chicken mash is made ?

A. Well, the original structure, vegetable ma-

terials I am speaking of, contain

Q. Do you know if there are any such original

vegetable matters in a chicken mash?
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A. Yes, that is true.

Q. As I understand from your testimony, these

proteins, resins or other substances act as colloidal

agents depending on the condition that they are

in when the nicotine is added; is that correct?

A. It depends upon whether they are the ma-

terial—I don't quite understand. What condition?

Q. Well, the chemical condition, whether they

are split up, the chemical content, as you said, with

reference to the chicken mash.

A. It influences strongly adsorption power.

Q. Would you say you could so arrange pro-

teins, resins and gums in chicken mash as to

eliminate their holding power, either absorption or

adsorption power to actively hold nicotine?

A. I wouldn't say you could eliminate it en-

tirely, but you could greatly decrease the holding

power of it.

Q. Have you had any

Mr. Hackley: Let him finish.

Mr. Lyon: He is through.

Mr. Hackley: No. [380]

Mr. Lyon: Had you finished?

A. No, I was going to say a little more.

Mr. Lyon: Pardon me. Proceed.

A. You could greatly decrease the holding power

of a colloid by combining it chemically with some

other material which uses them, the active chemical

groups in the product.



316 Farmers' Coop. Exchange, Inc.

(Testimony of William D. Ramage.)

Q. What are those active chemical groups that

add to the colloidal character of a protein, or a

resin, or a, gum, with which you can destroy the

chemical action? A. Well, in general

Mr. Hackley: If your Honor please, I object to

the question. It ought to be broken down one at a

time. "Protein, resin, and gum". This is a rather

intricate chemical question.

The Court: Well, the expert is ready to an-

swer. Are you having any difficulty?

The Witness: I am willing to answer it.

Mr. Hackley: You can answer that question

without it being broken down? A. Yes.

Mr. Hackley: All right.

A. For the purpose of the patent in suit, only

those materials which have active acid groupings

are the most effective holding agents.

Mr. Lyon: Q. Where do you find that in the

patent ?

A. In the indication of the type of material that

is suitable for the process of the patent.

Q. Just point out where you find any disclosure

in that patent of any acid character of the material

selected and pointed out for use?

A. In the second column, page 1, line 14:

''Proteins such as hide glue, casein powder,

peanut meal, pea meal and soy bean meal, are

some of the substances of colloidal nature which

are satisfactory."
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All of those substances, from a chemical point

of view, have active [381] acetic groupings.

Q. How about carbohydrates, that is non-acid?

A. No.

Q. Neither is sugar.

A. Carbohydrates are specifically indicated as

being fillers. Sugar is even most emphatically indi-

cated as being only a filler.

Q. How about the gums and resins that are in-

dicated in any way as being acid as differentiated

from an alkaline?

A. It is not necessary that they be indicated

in that way. They chemically are that way.

Q. And you would say if you changed their

amount by the use of an alkaline that they wouldn't

work?

Mr. Hackley: That is indefinite.

The Court: Read the question.

(Question read.)

A. If you add an excess of alkaline to them

that is correct, otherwise they would retain their

absorbing power, which would correspondingly de-

crease as you added alkaline to the product.

Mr. Lyon: Q. Suppose you made them sub-

stantially neutral, neither acid nor alkaline, by the

addition of an alkaline, would they be effective

then ?

A. They would still retain a considerable amount

of absorbing power or holding power with a sub-

stance such as nicotine.
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Q. What test have you made to determine those

facts?

A. Those facts are chemical facts that T derived

from my knowledge of colloidal chemistry, and they

are well established and can be supported from

other sources if it becomes necessary.

Q. You mean this proposition of the use of

substances of this character for holding nicotine

or alkaloids is a matter of general chemical knowl-

edge?

A. The fundamental colloidal principle involved

here involves some general chemical knowledge

.

[382]

Q. And the fact alkaloids are held by the sub-

stance of acid colloidal character is a matter of

general chemical knowledge, is it not?

A. Well, the fact that any material having ac-

tive groups, active chemical groups in it is ab-

sorbed, or any other material w^hich has other

chemical groups which have affinities for the ma-

terials being absorbed- is well known in chemistry.

It is not a matter developed from the testimony

in this suit.

Q. It is a matter of general knowledge over a

much wider field than covered by this patent?

A. So far as the mere absorption feature is con-

cerned that is true.

Q. And so far as the colloidal properties are

concerned that is true, isn't it?
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A. Only to this extent : that it would be possible

to predict that nicotine, we might say, for example,

would be absorbed, the casein or rosin, for example,

but it wouldn't be possible to predict that the hold-

ing would be such as to render the nicotine non-

toxic.

Q. You, from your experience as a chemist,

however, think you can predict that nicotine would

have been absorbed by casein or rosin or any of

the proteins? A. Yes.

Q. Absorbed by it? A. I do.

Q. You also know^, do you not, that that prop-

erty, if held to nicotine, is eliminated from that

colloid just as soon as that colloid reaches an al-

kaline region?

A. When it reaches a highly alkaline region.

Q. Or an alkaline region such as is encountered

in the intestines of a person or the intestines of a

fowl? A. That is correct,

Q. These colloids differ greatly in their holding

power for different substances, don't they?

A. That is correct.

Q. And it is a mere matter of selection by a

chemist to select the one which would exert the

greater holding power for any [383] particular sub-

stance which he had under consideration?

A. It is a matter of experimentation,

Q. And selection? A. And selection, yes.
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Q. Would you classify kamala as one of these

organic colloidal agents, or do you know anything

about kamala?

A. I don't know anything about kamala.

Q. You have given a definition of your under-

standing of a colloid chemically which I find is

taken almost word for word from some portion of

Bancroft's Applied Chemistry. You gave a part of

that definition. I would like to know whether you

would accept as your definition of a colloid the

statement given by Bancroft in the book published

in 1921 by the McGrraw-Hill Book Company, Inc.,

entitled, "Applied Colloid Chemistry—General

Theory—By Wilder D. Bancroft, Professor of

Physical Chemistry at Cornell University, 1st Edi-

tion, 2nd Impression," reading the whole chapter:

*'In 1881 Graham pointed out that substances

like potassium hydroxide, potassium sulphate,

magnesium sulphate, sugar, and alcohol diffuse

much more rapidly in water than hydrous

solicic acid, hydrous alumina, starch, dextrin,

the gums, albumin, tannin, gelatine, etc. Since

these latter substances occur usually in a non-

crystalline or even gelatinous form, Graham

suggested calling them colloids from the French

word for glue. Substances which diffused rap-

idly were to be called crystalloids because

many of them crystallized readily. Graham

believed that the distinction between a cry-
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stalloid and a colloid was fundamental and was

due to some molecular condition. Though mod-

ern colloid chemistry begins with Graham, his

distinction between crystalloids and colloids

has been dropped. A colloidal substance is not

necessarily amorphous, for colloidal gold is

certainly crystalline at times and possibly al-

ways. We now^ speak of a colloidal state [384]

instead of a colloidal substance, and we call any

phase colloidal when it is sufficiently finely

divided or dispersed, without committing our-

selves definitely as to what degree of subdivi-

sion is necessary in any particular case. The

subdivided phase is often called the internal

or dispersed phase and the enveloping phase

the external phase or the dispersing phase. In

fog the rain drops are the dispersed phase and

the air the dispersing phase, while the solid

particles are the internal phase in the case of

smoke. When a milky liquid is obtained by

precipitating barium sulphate in the cold, the

barium sulphate is the dispersed phase and the

solution the dispersing phase. In emulsions of

oil in water, the oil is the internal phase because

it is present in drops. When benzene is emulsi-

fied to a solid jelly in a small amount of soap

and water, we have a mobile liquid as dispersed

phase in a viscous mass. Bread or Ivory soap

might be considered as a system with air as
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internal phase, and a fairly solid external phase.

In a porous plate or a fine sponge the two

phases are, or may be, continuous and it is

therefore better to classify these as interlacing

systems. True ruby glass consists of gold as

dispersed phase in glass as a non-crystalline

dispersing phase. With salt colored by exposure

to cathode rays, we have metallic sodium as

internal phase in an external phase of crystal-

line sodium chloride.

"Adopting the very flexible definition that

a phase is called colloidal when it is sufficiently

finely divided, colloid chemistry is the chem-

istry of bubbles, drops, grains, filaments, and

films, because in each of these cases at least

one dimension of the phase is very small. This

is not a truly scientific classification because a

bubble has a film round it and a film may be

considered as made up of coalescing drops or

grains. It is a convenient classi- [385] fication,

however for many purposes. At first sight col-

loid chemistry may not seem to be an import-

ant branch of chemistry, either theoretically or

technically; but this opinion changes when we

consider that a knowledge of colloid chemistry

is essential to anybody who really wishes to

understand about: cement, bricks, pottery, por-

celain, glass, enamels; oils, greases, soaps,

candles
;
glue, starch and adhesives

;
paints, var-
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nishes, lacquers; rubber, celluloid, and other

plastics; leather, paper, textiles; filaments,

casts, pencils, and crayons; inks; roads, foun-

dry cores, coke, asphalt; graphites, patines;

zinc, phosphorus, sodium, and aluminum; con-

tact sulphuric acid, hardened oils, etc.; beer,

ale, and wine ; cream, butter, cheese, and caseine

products; cooking, washing, dyeing, printing;

ore flotation, water purification, sewage dis-

posal, smoke prevention; photography; wire-

less telegraphy ; illuminants ; comets, pharmacy

;

physiology. In other words, colloid chemistry

is the chemistry of every-day life."

The Court: You agree with that, don't you?

Mr. Hackley: If the Court please, I think we

ought to

The Court: He is going to answer.

The Witness : I agree substantially with what is

said there, but there is an omission that I believe

must be included in order to make my idea clear.

The Court: What do you mean by an omission?

A. Well, the definition is very voluminous. It

is substantially in agreement with my idea on the

subject, but he fails to make one distinction there

which is very important in this case. That is the

distinction between a colloid and a substance of

colloidal nature. That is, some of these colloids that

he talks about are not substances which would

really be considered as being substances of colloidal
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nature, because there are certain substances, par-

ticularly complex compounds of natural origin, or-

ganic [386] substances, so-called, which readily as-

sume their highly dispersed form that he talks

about, and are only considered as colloidal sub-

stances because they do readily go into a truly

colloidal form. That distinction is very important.

For example, in column 2 of the Lindstaedt patent

he says

Mr. Lyon: We are not concerned with the dis-

tinction as to what column 2 of the patent says.

Mr. Hackley: Did you finish your statement?

A. Not quite.

Mr. Hackley: Well, finish. Let him finish, Mr.

Lyon.

The Court: You were not finished with your

answer ?

A. No. For example, in column 2 of the Lind-

staedt patent

Mr. Lyon: I think that is argumentative.

The Court: Well, it may help the Court, here.

Proceed.

A. He specifically says that he uses a substance

of colloidal nature for holding the toxic substance

against lethal effect. He does not say a colloid.

The distinction is very real there, your Honor.

Mr. Lyon: Q. You mean there is a distinction

between a colloidal substance and a colloid?

A. A very definite distinction.
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Q. As a matter of fact, a colloid really has two

phases to it? A. That is true.

Q. It is a fact, both the dispersing and the dis-

persed phase to it? A. Yes.

Q. But a colloidal substance used as in this

patent may mean either the dispersing or the dis-

persed phase, may it not?

A. As used in this patent, ''colloidal substance"

refers to certain substances which are named defi-

nitely in the disclosures, which have a tendency to

be readily converted into a highly dispersed [387]

form.

Q. That did not quite answer my question. I

asked you if a colloidal substance as stated in claim

2 of this patent may be either the dispersing phase

of a colloid or the dispersed phase of a colloid, may
it not ?

A. I don't see how I can answer your question

for the simple reason that the patent does not

make any indication as to whether the substance

is dispersing phase or dispersed phase, or merely

uses the term "colloidal substance" and identified

the type of substance that is used in the product.

Q. You cannot tell, then, from this Lindstaedt

patent, as I understand your present testimony,

which is the dispersed and which is the dispersing

substance or phase by the colloid formed?

A. I did not say any colloid was formed.

Q. Well, isn't there a colloid formed in accord-

ance with the Lindstaedt patent?
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A. He does not say so.

Q. Well, now, yon, as a chemist, is there or isn't

there a colloid formed?

Mr. Hackley: Yon are limiting it now to what

Lindstaedt disclosed, or what

Mr. Lyon: What is in the Lindstaedt patent.

A. I do not believe it necessary for a colloid to

be formed at all in the Lindstaedt patent in order

that the substance disclosed by Lindstaedt holds

the nicotine.

Mr. Lyon: Q. Do you know what the disclosure

in the Lindstaedt patent is, w^hether there is ac-

tually a colloid formed'? A. No, I don't.

Q. There is nothing in the Lindstaedt patent

that would give you a hint one way or the other"?

A. I will have to look at the patent before I

answer that; I don't recall. The only indication in

the Lindstaedt patent that there is a colloid formed

is that [388] on page 2, column 1, top of the page,

he says:

"In this condition the toxic substance cannot

pass through the semi-permeable lining of the

stomach and into the system,"

That low diffusibility is a characteristic of col-

loidal substances as compared to crystalline sub-

stances, but it does not necessarily mean, as he has

stated it, that any colloid is formed necessarily,

even though that colloid wasn't formed—even

though the nicotine had held on a mass of the hold-
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ing agent, it still might not be liberated so as to

dit¥use through

Mr. Lyon: Well, all I can get from that is

maybe yes or maybe no, and I don't know. You say

it indicates there may be one cause or some other

reason. Is there anything in this patent that states

or leads you to believe a colloid is formed

Mr. Hackley: I submit that question is asked

and answered, and that is just trying to argue with

the witness.

The Court: What was it: I don't recollect.

Mr. Hackley: I frankly don't know enough

about colloidal chemistry.

The Witness: I answered ''No."

The Court: Well, if there is anything here that

is in doubt

Mr. Hackley : Well, my thought is the whole busi-

ness is immaterial and I have been tempted to object

on that ground, but evidently Mr. Lyon thinks he

is going somewhere. I doubt it.

The Court: Well, it is well that you feel that

way about it.

(Discussion off the record.)

The Court: Proceed.

Mr. Lyon: Q. You were ready to answer, I

believe.

A. Yes. In order to clear the record I will say

that I can find no place in the Lindstaedt patent

where it says that a colloid is formed. [389]
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Q. Now, in this holding power, have you ever

made any experiment to determine the degree of

holding power of any of these substances named in

the Lindstaedt patent in suit as compared with the

holding power of any other colloidal substance?

A. I have made up certain mixtures of nicotine,

of rosins, and made leaching experiments with

them.

Q. That is the limit of your experience that

you did recently?

Mr. Hackley: Referring now to some recent ex-

perience, or is it imlimited?

Mr. Lyon: I am not limiting the experience.

The Witness : I have had a great deal of experi-

ence at various times with various colloidal sub-

stances.

The Court: With combinations such as this,

here?

A. With a combination of alkaline substances

such as alkaloids being adsorbed by acid substances

such as the colloidal substances named by Lind-

staedt.

Mr. Lyon: Q. Just what would you say was

a relative holding power of one of these substances

to another to hold a substance by absorption or

adsorption ?

A. In the case of holding of nicotine

Q. And how would you express it in some

measurement ?
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A. The rate at which the material is dissolved

out of the holding substance in water is som<!

measure of the holding power of the substance.

Q. Have you made such determination on an>

of the substances, relative determination on any

of the substances set forth in this Lindstaedt

patent ?

A. Only the rosin and nicotine mixture.

Q. Have you compared, in order to make a

statement

Mr. Hackley: Are you asking a question or

arguing ?

The Court: He has said it is limited to the

Mr. Hackley: My objection was that the last

question was [390] argumentative.

Mr. Lyon : Q. Have you any idea as to whether

or not the resinous substance or protein substance

which you said you found in the defendant's prod-

uct was in an acid condition at any time?

A. All I can say on that score is that I have

determined the acidity of the whole compound as

when ground up and mixed it up,

Q. Do you know whether the proteins or the

resins in that compound were acid or alkaline?

A. Well, they were not very far on either side,

they were substantially neutral.

Q. Do you know that they exhibited any of this

so-called holding power which you state was ab-

sorbed or adsorbed because they were acid as dif-

ferentiated from an alkaline?
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A. Acid is a relative term, and since nicotine

is a rather strong basic substance, that, considered

from the organic chemical point of view, it would

still be adsorbed by a neutral colloid.

Q. Do you know whether or not there was ever

a neutral colloid in this Alexander's compound as

sold by this defendant?

A. The analysis of the product shows that there

was an excess of acid substances present in the

product, definitely acid substances. After making

complete analysis of the product, including the

analysis of the ash, there is an excess of acid sub-

stance present; so on that basis, from my knowl-

edge of colloidal chemistry, I can say definitely

there was acid-holding powder available there to

hold the nicotine.

Q. However, you don't know that that acid-

holding power had anything, whatsoever, to do with

the proteins or resins that were present?

A. Yes. I can say definitely that it was directly

connected with the proteins and resins present.

Q. How do you know that it was not the pro-

teins and the resins in that composition in an excess

of alkaline as compared with [391] the other pro-

teins that you ultimately found there ?

A. Because I analyzed for the alkaline con-

stituents.

Q. What did you find?

A. I found an excess of the acetic constituents.

Q. You have said
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Mr. Hackley: Let him finish.

Mr. Lyon: Q. You have said

Mr. Hackley: I insist that Mr. Lyon stop in-

terrupting this witness. These answers are com-

plicated and he thinks them out carefully. It is

very hard for him to pick up the ti'end after an

interruption like that.

Mr. Lyon: If he answered the question I would

not interrupt. I asked him what he found about

the alkalines and he starts off about the acetic

substances.

The Court : Q. Now, tell us about the alkalines.

A. I analyzed for alkaline constituents by first

ashing the material, namely, burning it until it was

an ash. The alkaline constituents, which would be

lime, soda, and things of that kind, in that ash,

were determined, and the ash was found to have

a slight excess of alkaline; that is, for the ash

alone.

Mr. Lyon: I am not asking you

Mr. Hackley: Let him finish.

A. That is for the ash alone, but you, as I under-

stand it, were speaking about the product as a

whole.

Mr. Lyon: That's right.

A. I also determined the total acidity of the

resin fraction, which I separated.

Q. After separation? A. After separation.

Q. What did that make?
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A. And found that slight excess of alkaline

present in the ash was not nearly enough to neu-

tralize [392] the excess of acid constituents in the

resin fraction.

Q. Wait a minute. Just the method of chemical

combination, or partial or whole chemical com-

bination; did you make any such determination as

that? That depends upon assuming that the prod-

uct went together in a certain preassumed nature,

does it not"?

A. No. If you are considering the product as

a whole there is only a certain amount of alkaline

here, and if you determine how much alkaline is

necessary to neutralize the acetic constituents and

find that there is not enough alkaline to neutralize

the acetic constituents, then you know that there

is an excess of the acid constituents.

Q. But you have no idea where that excess

came from, whether it came from the ash, or nico-

tine, or any of the other substances^ have you %

A. Oh, no, it didn't com.e from the nicotine,

because the nicotine is, it is an alkaline substance.

Q. And it can't act as an ash? A. No.

Q. You are sure of that ? A. No.

Q. That nicotine alkaline can't act either basic

or acid?

A. I will modify that to this extent, that the

only reaction that nicotine ever show^s in any par-

ticular reaction, or any reaction that I know of, is

alkaline, and I believe that is a correct statement

for all occasions.
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Q. In this ash, do you know how much of snch

substances, such as carbon, hydrogen, chlorine were

driven off from this ash by your process of center-

ing the ash before you made this determination

of the ash content ?

A. Yes. There was a small amount of volatiliza-

tion of material.

Q. And, of course, you could not determine what

that volatile material was?

A. I determined the per cent of volatilized

material.

Q. But whether it was basic or acid you could

not determine that [393] which went off in the air?

A. No, but I can check that in this way: the

volatile base material would be nicotine or am-

monium compound broken up

—

Q. Which are both basic in character?

A. Both basic in character. If you are si)eaking

of ammonia

Q. And nicotine.

A. Yes. I determined the amount of nicotine

quantitatively.

Q. Well, we will come to that in a few minutes.

Mr. Hackley: Let him finish.

A. And took that into account as an alkaline

substance. I proved the absence of the ammonium

compound so it was not necessary to make any

correction of that type.

Mr. Lyon: Q. Now, going back to this funda-

mental question we started out on, have you any
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idea that the resin or resinous substances, or the

proteins, or protein substances, were not in there

in definite chemical union with some element of this

ash, such as calcium or sodium which you have

stated that you found in that composition?

A. Yes. I have a very definite idea. I know for

the same reason that has just been indicated here

that there was more of these acid constituents than

could be combined with the calcium or sodium com-

pounds or other alkaline constituents than I found

present.

Q. You do not know, however, that all the alka-

line constituents that you found present were not

combined by the resin substance and casein, one or

the other? A. Well, I do.

Q. You know there was definitely no chemical

reaction? A. No, I did not say that.

Q. You know there was no calcium resinate

present ?

A. I said that I know there was calcium present.

Q. You also know that there was some sodium

resinate present, [394] don't you?

A. A small amount.

Q. You also know there w^as some calcium case-

inate present?

The Court: We will take an adjournment until

tomorrow morning.

(An adjournment was here taken until tomorrow,

Friday, December 2, 1938, at ten o'clock a.m.)

[395]
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WILLIAM D. RAMAGE,

Cross Examination

(Resumed).

Mr. Lyon: Q. I notice in the transcript there

is a question which remains unanswered. It is that

in the product of the defendants' which you an-

alyzed that you found calcium caseinate present.

A. I found an indication of calcium caseinate,

but I was not able to determine with certainty the

form of combination.

Q. You also found, I believe, that there was a

definite indication that calcium resinate was also

present? A. That is correct.

Q. Indicating that there was some apparently

active calcium compound in the defendant's prod-

uct?

A. The word ''active" in that regard is such

that I cannot tell what you mean by it.

Q. Well, active to the extent that it apparently

reacted with the casein present and the resin pres-

ent, and being apparently calcium resinate and cal-

cium caseinate.

A. Yes, there was some formation of calcium

caseinate and calcium resinate, but it was only of

a small portion of the rosin and casein that were
present.

Q. Did you make any chemical analysis to de-

termine the quantitative amoimt of calcium resinate

and calcium caseinate that was present ?
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A. Not for the calcium caseinate, but I did for

the calcium resinate.

Q. How much calcium resinate did you find?

A. I will have to refer to my notes to tell you

on that. As I recall it, there was approximately 10

per cent.

Q. Of the total amount?

A. Of the total amount.

Q. What method of analysis did you use ?

Mr. Hackley: Let the witness check his notes

and verify his figures, if you please.

A. The amoiuit was between 10 and 11 per cent.,

I would say. [399]

Mr. Lyon: Q. Have you any figures on it?

A. Yes, I have.

Q. What do the figures show?

A. In one case I found 10.7 per cent, of calcium

caseinate, calcium resinate, rather. The calcium

caseinate that I mentioned was not correct.

Q. In the other case, how much calcium resinate

did you find?

A. I have the other figure here as rosin acids

from calcium resinate 10.3 per cent. If that were

calculated to calcium resinate it would be

Q. Considerable more, wouldn't it?

A. Slightly over 11 per cent.

Q. You also found sodium resinate present, too,

didn't you?

A. No, I did not prove the presence of sodium

resinate.
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Q. You did not analyze for sodium resinate?

A. No. There was an indication of the presence

of sodium resinate.

Q. You did not analyze to find out how much

was there? A. The amount was small.

Q. You mean small, 10 or 15 per cent. ?

A. No, I mean—I did not analyze it quantita-

tively. I can 't give you an exact answer to that ques-

tion.

Q. How can you give any answer?

Mr. Hackley : Let him finish.

A. But I can say from the general nature of the

analjrtical methods that I used, they were such that

there could not have been more than 2 or 3 per

cent, sodium resinate present.

Mr. Lyon: Q. You can make that statement,

although you made no determination quantitatively

of the amount present ?

A, From the balance of the other constituents

that I determined.

Q. Just what method did you use to determine

the presence of sodium resinate ?

A. I will have to go through my whole analyti-

cal procedure, I think, in order to answer that ques-

tion. [400]

Q. Well, I am asking now, at the present time,

separately as to the method you used for analyzing

for sodium resinate.

Mr. Hackley: Speaking now qualitatively or

quantitatively 1
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Mr. Lyon: He said he had, he made no quanti-

tative determination, so it would have to

Mr. Hackley: He reached a qualitative conclu-

sion. Do you want him to tell you how he reached

that?

The Court : The residue of what ?

The Witness : Well, determined from the residue

by a preliminary extraction by the solvent to take

out free rosin.

Mr. Lyon: Q. Along with the free rosin which

the solvent was used to extract you also took out

some sodium resinate, didn't you I

A. It is possible there was a slight amount of

sodium resinate present in the materials that I ex-

tracted by the solvent, but they could not have been

a large amount, because I determined the acid num-

ber on the rosin that I extracted.

Q. This extracting agent which you used was

supposed to remove only free rosin, was it ?

A. That was the purpose of that step.

Q. What was the solvent you used ?

A. Acetone.

Q. Acetone. Which one?

A. Anhydrous acetone.

Q. You made no determination of the residual

composition to determine how much sodium resinate

was not removed by that solvent, did you ?

A. No, I did not make any determination of

sodium resinate in the residual.
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Q. As a matter of actual fact, this so-called ash

that you put down here happened to be present,

and you found it to be Fuller's earth, didn't you?

A. The analysis of the material was such that

it was determined to be an earthy type of material.

I did not identify it excepting to the extent of com-

paring it with the analysis of numerous earthy

materials, and I found that it [401] could have come

generally from a great number.

Q. And it could have been Fuller's earth?

A. Possibly could have been, excepting for one

thing, that in my examination it indicated that it

was too gritty in character to be Fuller's earth.

Q. What did you compare the substance with?

A. As to its gritty character?

Q. To determine it was Fuller's earth?

A. I compared it with Fuller's earth.

Q. What type of Fuller's earth, of which there

are several thousand, I believe.

A. Well, just a sample I had in the laboratory,

and I didn't go further than that.

Q. Just one sample ? You know there are several

different, at least several hundred different grades

of Fuller's earth?

A. I do, and they are all relatively soft mate-

rials, however. I have examined numerous samples

of Fuller's earth at various times.

Q. Have you ever examined an English Fuller's

earth ?

The Court : What are these materials ?
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Mr. Lyon: Fuller's earth is a product which is

derived from the ground. It is principally an alumi-

num silicate, which is found in natural occurences

from the desert country all the way up throughout

the United States, up into Montana and Utah, over

in England, Germany, and Florida; a substance of

a colloidal nature used for many purposes. One of

the common uses of Fuller's earth is in cleaning.

For example, if you get a grease spot on your coat.

Fuller's earth, by adsorption, takes the grease right

out of your coat. Isn't that true?

The Witness : That is correct.

Mr. Hackley: Just a minute. You say ''Isn't

that true?" Do you mean your whole last state-

ment, or just the last question ?

Mr. Lyon: The whole thing.

Mr. Hackley: Well, Doctor, do you want to en-

dorse that whole [402] statement?

A. I don't know the details that he was speaking

about excepting in a general way, but I am willing

to endorse the whole statement, and specifically the

last part of it.

Mr. Lyon : Q. You would not say that this ashy

material which you found in here in the amount of

31.5 per cent., or 31.7 per cent., or 31.4 per cent, as

set forth in Exhibit No. 16 was not Fuller's earth,

would you?

A. I can say that it was not entirely Fuller's

earth, and I can say that a substantial portion of it

was not Fuller's earth, but I could not say there was

no Fuller's earth present.
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Q. What quantity of it would you say was not

Fuller's earth?

A. I did not make a quantitative separation of

the gritty portion, so I could not say definitely what

quantity was not Fuller's earth.

Q. In fact, you cannot say that any particular

amount of it was not Fuller's earth, can you?

A. Not unless you are willing to accept my esti-

mate on the matter.

Q. Well, you made no quantitative determina-

tion? A. No.

Q. To determine how much might have been

Fuller's earth? A. That is correct.

Q. You know^ from your reading of the refer-

ences upon which you are basing a considerable por-

tion of your testimony that Fuller's earth was used

extensively as an adsorbing colloid for carrying

nicotine as administered to fowl, don't you?

Mr. Hackley: I object to that question, your

Honor, on the ground it is outside the scope of the

direct examination of the witness, and is directed

purely to defensive material by way of an attempt

to show anticipation.

Mr. Lyon : Not at all.

Mr. Hackley: We did not go into that subject

with this witness. [403]

The Court: He may answer.

A. From my reading of the references I find ref-

erences that the use of Fuller's earth, the only one

that I recall particularly, was the use of Fuller's

earth in a product called University Capsule.
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Mr. Lyon: Q. You know the use of Fuller's

earth is set forth in the references as being a col-

loidal substance which holds the nicotine or nicotine

sulphate by adsorption? A. That is correct.

Q. In your study of the references 3^ou consid-

ered, did you not, the article as written by John

Uri Lloyd, as printed in the American Pharma-

ceutical Journal for May, 1916, entitled "Discovery

of the Alkaloid Affinities of Anhydrous Aluminum

Silicate"?

Mr. Hackley : This is leading right into the same

thing again. It is all outside the scope of my direct

examination. He confined himself to a discussion of

the Lindstaedt patent and to Alexander's product

as analyzed in the light of Lindstaedt. This is all

material which is cited by the defense as alleged

prior art. Let the defense bring their own witnesses

to prove these points. I don't know how familiar

this witness is with the subject. I do not think it

fair to ask him to go into a technical discussion

at this time.

The Court: You put him on as an expert. I don't

know how you are going to limit the discussion with

an expert. For the purpose of the record he may
indicate what the purpose of this offer is.

Mr. Lyon: Your Honor, this witness is qualified

upon this question, not that he has had any actual

experience with any of these products, but on his

qualifications stated his only qualification to be that

he has read and studied these references which were
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cited by the defendant, being that as his sole quali-

fication upon this particular problem. Now, my
purpose here is [404] to examine this witness on

these publications to see whether he even under-

stands what they are and whether he agrees with

them.

Mr. Hackley: So far as that goes, that is all

right, but that is not where Mr. Lyon is stopping.

The Court: How can you anticipate where he

is going to stop?

Mr. Hackley: By the question, the question and

the last answer that he secured from the witness.

The Court : He has indicated the purpose of the

offer. The Court will allow it.

Mr. Hackley: Well, I will renew the objection

if he goes beyond that point.

The Witness : A. Yes, I read excerpts from this

article.

Mr. Lyon: Q. You have never read the whole

article ?

A. I don't think so. I can tell you by looking at

my own files.

Q. If you will do that, please.

Mr. Hackley: May I see that publication that

you handed the witness, Mr. Lyon?

Mr. Lyon: Yes.

The W^itness: A. No, I have only read a por-

tion of this.

The Court: Have you read it, Counsel?
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Mr. Hackley : Yes, I have read it.

Mr. Lyon: You do not question the fact they

were published at the dates they state, do you?

Mr. Hackley: So far as this particular publica-

tion is concerned, it was published at least during

the year 1916; I will stipulate to that, and state

without checking against the original volume that

you may use the reprint. I assume they are identical,

your Honor.

Mr. Lyon: All right.

Q. Which portions of this publication have you

previously read?

A. Approximately the last six pages. [405]

Q. You did not bother to read the first six pages ?

A. No, just the last six pages, and I did not have

access to the original publication. I read the portion

that I had access to.

Mr. Hackley: Mr. Lyon, would you state, so

that we have it clearly on the record, what portion

of this publication you noted in the pleadings as

being the part you were going to rely on ?

Mr. Lyon: The whole publication.

Mr. Hackley: I think you limited yourself on

the pages.

Mr. Lyon: Not on this publication, I don't be-

lieve.

Mr. Hackley: Let me check the pleadings with

that. I don't want to raise any point if you did rely

on the whole publication.
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Mr. Lyon: Q. You are familiar with the fact

that because of Lloyd's work with alkaloids the

discovery he made on the ability of certain colloidal

agents to hold alkaloids, that there developed and

became well known in the chemical art a reagent

known as Lloyd's alkaloid reagent?

A. That is correct.

Q. You, in your chemical training, learned that

that Lloyd's alkaloid reagent was not only an article

of commerce, but was generally used for chemical

analyses and for other uses as a medium of adsorb-

ing alkaloids, such as morphine, conine, strychnine,

nicotine, and other of the so-called drugs in the

presence of an acid, and that that alkaloid reagent

would release those drugs or alkaloids as soon as it

reached the alkaline region of sufficient alkaline in-

tensity to neutralize the acid and throw the whole

matter over on the alkaline side. That is true, isn't

it?

A. That is true qualitatively, yes.

Q. That whole statement is true, isn't it, as to

your knowledge concerning use of Lloyd's alkaloid

reagent and its uses ? A. That is true.

Q. And it has been generally known for many
years, it was taught [406] to you in your study of

colloidal chemistry, that Lloyd's alkaloidal reagent

was utilized for adsorbing an alkaloid in the pres-

ence of an acid, and that it would drop that drug

or alkaloid in the presence of an alkaline ?

A. That is true.
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Q. You learned that as soon as you got very far

in colloidal chemistry, didn't you, in your studies?

A. I don't have any specific recollection of when

I learned it.

Q. It was while you were still in the university'?

Mr. Hackley: Let him finish.

A. My recollection is that I did not learn it

while I was in the University.

Mr. Lyon: Q. Well, how soon afterward?

A. As a matter of fact, I don't recall ever having

had any direct experience with the use of Lloyd's

reagent until I had been out of the University some

five or six years, when I had occasion to use it one

time.

Q. When was it?

A. That was when I worked with the California

Ink Company and we were doing some experiments

on a new type of pigment that we were studying,

making attempts to adsorb dyes on certain mate-

rials.

Q. Had you found in that work that Lloyd's

alkaloid reagent would adsorb dyes in the jjresence

of an acid?

A. They would adsorb certain classes of dyes,

yes.

Q. Those being the dyes of a general acid char-

acter ?

A. That being the dyes which were an acid char-

acter after they had been converted to the acid salt.

Q. And it was that class of dyes which Lloyd's

alkaloidal reagent would adsorb and hold?
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A. Correct.

Q. The ability of Lloyd's alkaloidal reagent,

then, to adsorb media of an acid character, or under

the influence of an acid, is not limited to drugs or

alkaloids or dyes, but is a general [407] character-

istic of that substance, isn't it?

A. The question as you asked it had one slight

change in it, and before answering it I would like

to have that corrected.

Mr. Lyon: Will you read the question?

(Question read.)

A. The statement to adsorb material of an acid

character is not within the scope of my experience.

Lloyd's reagent has adsorbing power under the in-

fluence of an acid, but it has been ordinarily for

alkaline materials that it has that power after it

has been activated by treatment with an acid.

Q. You mean that the reagent, itself, should be

on the acid side?

A. Should be treated with an acid.

Q. If it is already acid there is no necessity to

treat it with an acid in order for it to have a hold-

ing character? A. That is correct.

Q. Now, all these Fuller's earths behave in a

measure the same as Lloyd's alkaloidal reagent,

don't they? A. In a measure, yes.

Q. It is only a matter of degree, the difference

between one Fuller's earth and another, as to its

holding power, is it not? A. That is correct.

Q. And, as shown by the work which I have re-
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ferred you to, that is, Lloyd's work, that holding

power differs if Fuller's earth is derived from diff-

erent sections of the world, isn't that correct?

A. That is true; it is not just however the sec-

tion of the world from which Fuller's earth comes.

Q. That is correct. It is the characteristic of the

formation of the Fuller's earth found in those terri-

tories, that is right, is it not? A. That is right.

Mr. Lyon : I will offer in evidence at this time as

Defendants' Exhibit C the publication entitled,

''Discovery of the Alkaloidal Affinities of Hydrous

Aluminum Silicate, by John Uri Lloyd," as [408]

published in the April and May issues of the Ameri-

can Pharmaceutical Association Journal of 1916.

Mr. Hackley: You say the April and May Jour-

nal. I have a copy of the May Journal of 1916. I

want to see if it is part of it. It is a serial. There

were two publications. This is a reprint of the two?

Mr. Lyon: Yes.

The Court: It may be admitted and marked.

(The document was marked ''Defendants' Ex-

hibit C")

Mr. Hackley: I want to make this objection to

the offer, your Honor. In response to a bill of par-

ticulars we were advised by the defendants that

they would rely upon pages 381 to 390 of the Bulle-

tin of the American Pharmaceutical Association for

April and May, 1916. That would only be the first

six pages of this document. So I insist that the

offer be limited to that much of the document.
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The Court: How can they limit it when the

knowledge of an expert in chemistry is being

tested ?

Mr. Hackley : I am referring now to a use of the

document, it being offered for whatever purpose it

might be; the witness might have knowledge of a

hundred documents that have not been cited.

The Court: As to this particular document he

has said that he has read certain pages.

Mr, Hackley: And in the bill of particulars he

says he relies on pages 381 to 390.

Mr. Lyon: In the bill of particulars the article

is referred to on page 2 ; the entire article is written

by John Uri Lloyd, originally written October 1,

1913.

Mr. Hackley : Let us read this, at the top of the

page, the [409] first item

:

"Discovery of the alkaloidal affinities of hy-

drous aluminum silicate, by John Uri Lloyd,

1916. Read before the Scientific Section, San

Francisco Meeting, 1916. From the Journal of

the American Pharmaceutical Association for

April and May, 1916. Bourse Building, Phila-

delphia. Pages 381 to 390."

Mr. Lyon: Both issues.

Mr. Hackley: I am not familiar with this docu-

ment. Does this include more than the other two

monthly books of the Association? This document

may compare with another article here which we

have in the exhibit. You did not include that in your
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statement when you offered it. You offered it as a

reprint of this document. Are you offering any addi-

tion as to the 1913 article?

Mr. Lyon: By comparison we will prove it is

the entire article as set forth in the next item.

Mr. Hackley: My point is I want the offer

limited to such a part as they notified us would be

used in this case, and to that part only. They can-

not ask the witness about other things in the pub-

lication that we have not been notified of.

The Court: The witness, as an expert, has said

he read the last six pages, so I am going to let the

whole document in.

Mr. Hackley : Perhaps I did not make my point

clear to your Honor, and it is this, that under the

Patent Law the only part of a document that can be

offered by way of notice in patent litigation is that

particular portion which is supplied before trial,

that is the only part of which we have had notice

is the part to which we have referred.

The Court: How can you limit that as to an

expert who said he read the last six pages? [410]

Mr. Hackley : My point is not directed to Dr.

,

Ramage 's testimony that is in, to which I objected.

My objection now is to the offer of the entire docu-

ment. The document is set up in part as defense

material by the defendant.

The Court: I will allow the whole document to

go in.

Mr. Lyon: Q. In your study of the references

set up in this case, did you also study and consider
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the publication of the University of California, Col-

lege of Agriculture, entitled ''California Agricul-

tural Extension Service, Circular No. 8," dated

February, 1927, and entitled
'

' Disease and Parasites

of Poultry in California, J. R. Beach and S. B.

Freeborn"?

Mr. Hackley: I object to this except in so far as

the examination may be limited to test the quali-

fications of the witness, the same objection I made

to the previous publication.

Mr. Lyon : This does not go to testing the quali-

fications of the witness.

Mr. Hackley: That is what I am complaining

about. You can test his qualifications. This is on the

subject of defense material presented by defendants,

allegedly defense material, and as far as that goes

it is outside of the scope of the direct examination,

and improper.

The Court: I am trying to ascertain how you

could limit the testimony of an expert. You put him

on here as an expert on chemistry, how can I limit

it?

Mr. Hackley: An expert may be an expert on

some phases of the chemistry problem, but not on

all phases. This witness was not called for the pur-

pose of discussing the prior art of the defendants.

He was called for a qualified purpose of discussing

the Lindstaedt patent, and the analysis of the Alex-

ander product, and nothing more. Now, Mr. Lyon is

making this witness his own [411] witness.

Mr. Lyon : No, I am not.
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Mr. Hackley: There is nothing we want to hide

as far as we are concerned. This material is the

best tribute in the world to the invention of Lind-

staedt, but this witness has not qualified himself on

his direct examination to give this testimony.

The Court: Indicate again for the purpose of

the record the purpose of this offer.

Mr. Lyon: I indicate that the purpose of this

examination, this question, is to show common
knowledge in the chemical art of what was old and

the fact that this witness has only qualified him-

self to testify in this case with respect to what he

said is the study that he made of these articles that

we have set up. Otherwise, except as a fair chemist,

he has no qualifications here and I will refer your

Honor to the record on that point.

Mr. Hackley : If your Honor please, as far as the

articles are concerned, if that is all he is worried

about, the articles tell us what they are.

The Court: For the purpose of the record, you

put this witness on for what '^

Mr. Hackley: To prove infringement. We had

him discuss the patent in suit, and we had him dis-

cuss the analysis of the defendant 's product. We did

not have him discuss what was old in the art.

The Court: How can anybody discuss chemistry

without laying a foundation for it?

Mr. Hackley: Chemistry has many more

branches. My point is it is unfair to the witness, who

is qualified to say what he has within a particular
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field of chemistry, but asking; him [412] to go far

beyond that is very much like calling a doctor and

asking him to discuss insects.

The Court : I have tried to have counsel indicate

the purpose of his offer, and it seems to me it is

obvious, and I will limit it to what he has indicated.

Mr. Hackley: If he limits himself to testing the

qualification of the witness I do not object.

The Court : I will allow it as limited to the pur-

pose he has indicated.

Mr. Hackley: Let me point out that in the last

series of questions on the publication Exhibit C,

while he states in his offer he is limiting it, he went

on and asked the witness, ''When you got out of the

University wasn't it common knowledge that this

and the other thing took place?"

The Court: The witness said he did not have it

in school, but got it after four or five or six years

in his work over at that corporation. Am I correct?

A. Yes.

Mr. Hackley: That was certainly different from

testifying his qualifications based on the publica-

tions. That is an attempt to establish the state of

the art in the record.

The Court : That goes to the weight of the testi-

mony. Proceed. Let us get along. You are not un-

comfortable, are you? A. No.

Mr. Hackley: He is not the least bit worried.

The Court: But counsel seems to be when there

are some questions asked. Proceed.
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Mr. Lyon: May I have the answer to the ques-

tion?

A. I read pages 57 to 60 of that publication, that

is all I read.

Mr. Hackley : Which of the several circulars you

have in your hand is the original of February, 1927,

circular ?

Mr. Lyon : I have the original of February, 1927,

circular. [413]

A. That circular describes, does it not, the use

of Lloyd's alkaloidal reagents with nicotine for the

purpose of

Mr. Hackley: Just a minute. Where do you set

that up in your bill of particulars'? You have the

1929 circular here, but I do not see the 1927. I may
have missed it. The point I am making is this, that

they had some thirty odd circulars set up here that

they intended to rely on, and we narrowed it down

in the answer to the bill of particulars, and I do not

find in this answer to the bill of particulars filed

here on November 22 or 23, just prior to the trial,

any reference to the publication concerning which

he is talking about.

Mr. Lyon: We will oifer it for the purpose of

showing the state of the art.

Mr. Hackley : That is a different story.

Mr. Lyon: That bill of particulars is limited to

the counterclaim and there is nothing in with re-

spect to the counterclaim yet. This was set up in the

new answer which was filed with respect to the new
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patent yesterday, and on which there is no bill of

particulars. You certainly do not deny knowledge

of this publication being pleaded so that you can

assert you are taken by surprise ?

Mr. Hackley: As far as that is concerned, I will

agree with you that the publication was published

by the University of California and that I had no-

tice of the publication itself, but I did request that

the pages on which you were going to rely in the

publication be notified to us, and that has not been

done.

The Court: If you will tell us what part you

will rely on that will be sufficient.

Mr. Lyon: I am relying on the pages that the

witness has stated that be had read at this time,

57 to 60, inclusive.

Mr. Hackley: All right. [414]

Mr. Lyon : Q. This publication shows the use of

a mixture of Lloyd's alkaloidal reagent and Black

Leaf, 40, or, as it is stated, a special Fuller's earth

known as Lloyd's alkaloidal reagent, for the pur-

pose of treating chickens to eliminate round worms,

does it not ? A. Only in capsule form.

Q. Only in a capsule form? A. Yes.

Q. And that capsule form was a form of capsule

which breaks down under the influence of an alka-

line?

A. The nature of the capsule is such that it

would be broken down by water without any alka-

line.



356 Farmers' Coop. Exchange, Inc.

(Testimony of William D. Ramage.)

Q. Leaving the protection for the nicotine de-

pendent upon the efficacy of the Fuller's earth in

Lloyd's alkaloidal reagent?

A. After the capsule is destroyed that is true,

(^.xcept for the fact that the material of the capsule,

itself, is an inorganic material of colloidal nature

which may possibly have some protective power.

Q. This Mr. Beach, J. R. Beach, referred to as

one of the authors, is the same Beach that you re-

ferred to yesterday as having aided you in the

experiments that you made? A. Yes.

Q. Or you aided him, I don't know which aided

the other. A. That is correct.

Q. Who was the principal in these experiments

and who was the helper?

A. As a matter of fact, my testimony yesterday

on that point was slightly in error, inasmuch as Dr.

Beach was only present at some of the experiments,

and Dr. Davis did the actual administration, and I

cannot recall now which experiments were the ones

in which Dr. Davis was the active principal and the

ones in which Dr. Beach was.

Q. But in some of them Dr. Beach was the active

principal and in some of them Dr. Davis was the

active principal, is that correct? A. Yes. [415]

Q. And you were observing

Mr. Hackley: Let him finish.

Mr. Lyon: He said yes.

Mr. Hackley : He had not finished.
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A. Generally that is true, and I was present pri-

marily as a chemical observer to see the effect of

the material.

Mr. Lyon: This publication also shows the use

or the effect of the use of dry tobacco dust with a

mixture of dry mash and fed to chickens for the

purpose of eliminating the round worms, ascaridia

lineata, does it not ? I will refer you to page 57.

A. That is correct.

Q. Do you understand what this publication

means by the ''old infusion method" which is re-

ferred to on the bottom of page 57 ?

A. No, I am not familiar with that except in a

general way.

Q. In a general way it was the leaching of the

nicotine dry tobacco by a boiling process of water

and then mixing with leaching material in mash and

feeding that to the chicken?

A. I believe that is correct, but I have no first-

hand knowledge of it, at all.

Mr. Lyon: I will offer in evidence at this time

as Defendants' Exhibit D Circular No. 8, issue of

February, 1927, entitled, "Diseases and Parasites

of Poultry in California, J. R. Beach and S. B.

Freeborn, '

'

^ Mr. Hackley: The offer is limited to pages 57

'to 60?

Mr. Lyon: That is right.

» The Court : It may be admitted and marked.

(The document w^as marked "Defendants' Ex-

hibit D.")
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Mr, Lyon: Q. In your experimenting and study

of this problem you also considered a revised

printed issue of February, 1929, did you not?

A. Of this same publication'?

Q. Yes ; referring there particularly to pages 67

to 70 thereof. [416]

Mr. Hackley: I would like to make the same

objection in this case. I won't take the time to argue

it. I assume the same ruling will be made.

The Court: The same ruling.

A. Could I see the circular?

Q. Yes.

The Court : We will take a short recess.

(After recess:)

The Witness : Might I say something ?

The Court: Yes.

A. When Mr. Lyon was asking regarding who

was present at these experiments, the question was

asked in such a way that I only gave a partial an-

swer to it, and, if your Honor please, I would like

to make a complete answer to the question.

Q. Proceed.

A. It is not a correction, but a mere completion

of the answer—in part it is a correction. In most

of the experiments, Dr. Leake was the active prin-

cipal and not Dr. Davis or Dr. Beach, as I indicated.

Dr. Leake was present primarily as an advisor in

that field, and Dr. Davis was present as an experi-

enced person in the treatment of chickens. But Dr.

Leak was the one who was the principal in the
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experiments wlien considered from the standpoint

of one who would be in a position to observe the

toxic action of the reagents used.

Mr. Lyon : Q. Who else was present ?

A. Mr. Grray, and Mr. Turnbow, and Mr. Hack-

ley were also present.

Q. All of those parties, then, at that time were

apparently, so far as you know, in the employ of

the plaintiff in this case, at the time these experi-

ments were being made?

A. Certainly not in the employ of the plaintiff.

Q. They were hired to go over there for that

purpose, weren't they, as far as you know? [417]

Mr. Hackley: I object to that question. I do not

believe the witness knows the answer to that ques-

tion.

Mr. Lyon : I am asking if he knows.

Mr. Hackley : As to the relationship it would not

come to this witness' attention.

The Court: I don't know if he knows.

A. I do not know, but it is not reasonable to

assume that Mr. Grray, for example, was in the em-

ploy of the plaintiff.

Mr. Lyon: Mr. Gray is one of the plaintiffs, is

he not? A. Yes.

Q. And so is Mr. Turnbow, isn't that correct?

A. Yes.

Q. And it is your belief that Mr. Beach was

employed to go there for that work?

A. I have no knowledge of that, at all, no way
of knowing.
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Q. And this Dr. Davis, that you say operated a

chicken farm up there, he has some contractual re-

lations with the plaintiff, hasn't he"?

A. Not to my knowledge.

Q. Who called this meeting, if you know?

A. I believe Mr. Hackley was responsible for it.

Q. Have you told everybody that was there?

A. I believe I did, yes.

Q. And this whole group of people were pres-

ent at both of these experiments that you referred

to that were made in February and also in March

—

of what year was it? A. This year.

Q. Of this year, were there?

A. There might have been some individual in

the group not present at all times. I cannot say

definitely, but in general that group was present.

Q. During all of those tests that you have re-

ferred to ?

A. No. There were certain cases where certain

members of the group were absent, but I do not

recall now just which ones were absent. [418]

Q. Now, you have not answered the question as

yet as to whether or not you studied the art, the

publication I have stated, the Circular No. 8, as

revised and reprinted in February, 1929.

A. I appear to have missed that circular, be-

cause in looking it over it was not familiar to me.

Q. You do not recall having studied it at all?

A. No, I do not recall having studied it.

Q. As a chemist, I will refer you to a portion of

this publication. I will pass that for just a moment.
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In order that we may have a record of the part of

the matter which this witness has not considered,

so the record will be clear upon the particular pub-

lication, I will ask that this edition of Circular No.

8 be marked at this time as Defendants' Exhibit E

for identification.

The Court: It will be admitted and marked.

(The document was marked ''Defendants' Ex-

hibit E for identification.")

Mr. Hackley : Are we going to have the pages the

witness has not read? I would like to renew my
objection to this publication, which I made, and I

assume the ruling will be the same.

The Court: It will be admitted and marked for

the purpose of identification.

Mr. Lyon: I also have here two further revi-

sions of this Circular No. 8, namely, revision of

January, 1933, and the revision of February, 1936.

Have you studied those? A. No.

Mr. Hackley: I object to that on the ground

that these are publications published subsequent

to the filing date of the Lindstaedt patent in suit,

and I assume there must be some limit to the amount

of material that can be brought in here.

The Court : The expert has said he has not read

them.

A. I have not considered those, no. [419]

Mr. Lyon: There is an article entitled "The
Control of the Suckered Round Worms of Poultry,"

by Stanley B. Freeborn, California Agricultural
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Experiment Station, reprinted from the Cornell

Veterinarian of July, 1923. In your consideration

of the art did you make a study of that publica-

tion? A. I read some portions of it, yes.

Q. What portions? A. Pages 223 to 231.

Mr. Lyon: I believe, Mr. Hackley, that it is

stipulated that this article might be offered as pub-

lished as of the date it bears, without proof of the

date of publication.

Mr. Hackley : This is a reprint. It can be offered

as having been published in the year 1923, I am not

sure of the date, but that is enough for your pur-

pose.

Mr. Lyon : That is enough for my purpose.

Mr. Hackley: This, again, is a correct reprint

of the main publication ?

Mr. Lyon : As far as I know.

Mr. Hackley: All right. My objection is only

based upon the propriety of this testimony at this

time, being outside of the scope of the direct exam-

ination.

The Court : It will be admitted.

Mr. Lyon: I will offer this publication as De-

fendants' Exhibit F.

Mr. Hackley : You are limiting that to pages 223

to 231 of the publication, which was reprinted ?

Mr. Lyon: I think they are all the pages that

are in this particular one.

Mr. Hackley: I did not take the time to look at

it. That is the limit of your offer, Mr. Lyon ?
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Mr. Lyon: I believe so. I will look at the publi-

cation. [420] Yes, this reprint only contains pages

223 to 231, Mr. Hackley.

Mr. Hackley : That is all right.

(The document was marked "Defendants' Ex-

hibit F.")

Mr. Lyon: Q. Do you recall that this publica-

tion. Defendants' Exhibit F, sets forth that a Mr.

J. J. Bergstedt, a commercial poultryman, of Peta-

luma, California, suggested and demonstrated with

his own flock the availability of dry tobacco dust as

a substitute for the infusion? Dollow a series of

field trials by J. R. Beach, the California Agricul-

tural Experiment Station adopted this procedure,

and since that time the recommendation for the con-

trol of intestinal round worms has been to mix one

pound of tobacco dust with 50 pounds of mash and

feed for three or four weeks ? A. Yes.

Q. Has your study of this matter shown you that

that method would act to eliminate the round worm,

ascaridia lineata? A. No.

Q. Have you made any tests with tobacco dust

and mash on chickens to determine the effect of such

tobacco dust mashf A. I never have.

Q. You don't know what the effect would be?

A. No, I do not.

Q. Tobacco dust would be a fairly good absorb-

ing mixture, would it not?

A. It would be an absorbing agent, yes.

Q. And it would contain nicotine, you believe,

don't you? A. Yes.
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Q. By definition, dust would be rather a finely

divided substance, would it not ?

A. Yes, any dust is a finely divided substance.

Q. In your study of this case did you consider

the publication of the Kansas State Board of Agri-

culture, entitled "Report of the Control Division

of the Kansas State Board of Agriculture for the

Quarter ending June, 1926, Section A, on Live Stock

Remedies, '

' published quarterly by the Kansas State

Board of Agriculture, J. C. Mohler, Secretary, To-

peka, Kansas'?

A. I do not recall the publication by name, I

may have studied it. [421] I have not really studied

this. I have read some excerpts from it.

Mr. Lyon: I believe, Mr. Hackley, that we have

already stipulated that this particular publication

was published during the year 1926.

Mr. Hackley: I think I stipulated with you it

was published not later than December 31, 1926.

That was in our Topeka depositions, was it nof?

Mr. Lyon: I do not recall whether this particu-

lar one was or not.

Mr. Hackley: Unless my stipulation at the To-

peka depositions differs, I will give you that stipu-

lation now. I may say that I again object to this

publication. And might I ask that my objection be

continued to this class of publications, and the

discussion of this class of publications with the wit-

ness. Otherwise, I would feel embarrassed in inter-

rupting counsel.

The Court : Very well. Objection overruled.
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Mr. Lyon: I will offer at this time this publica-

tion of the Kansas State Board of Agriculture for

the Quarter ending June, 1926, as Defendants' Ex-

hibit G.

The Court: And particularly what pages?

Mr. Hackley: What pages'?

Mr. Lyon: Particularly pages 34 and 35—par-

ticularly the pages showing the registration of live

stock remedies that were registered with the Kansas

State Board of Agriculture, which pages go from

34 to 79.

Mr. Hackley: I will tell you, your bill of par-

ticulars limits you to pages 34 and 35 and 45 to 79,

and I object to the offer going beyond that.

(The document was marked ''Defendants' Ex-

hibit G.") [422]

Mr. Lyon: Q. In this publication, on page 35,

under the heading, "Dr. David Roberts Veterinary

Co., Worm Powder, Reported to Have Been Found

in the Possession of Graff & Co., Nortonville, " we

find two columns, one of ingredients declared and

the other of ingredients found

Mr. Hackley: This witness stated that he does

not have any special knowledge of this publication,

and he has not been shown to have any knowledge of

the pages that have been referred to.

Mr. Lyon: I am asking him if he can recall

reading it.

Mr. Hackley: Show him the page and ask him

if he has read it. Otherwise you can read whole
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pages of material there and simply clutter up the

record with it.

Mr. Lyon : Q. The column of ingredients found,

you will notice there is listed Gentian, nitrate of

potash, starch, quassia, sulphate of iron, corn meal,

licorice, fennel, tobacco and male fern. Starch as

included in this formula

Mr. Hackley: I object to that statement, 'in-

cluded in this formula." There has not been any

showing of any formula. He just read a list of

names here.

Mr. Lyon: Q. (Continuing) —is one of the sub-

stances named as a colloidal agent in the Lindstaedt

patent in suit, isn't it?

A. Lindstaedt names starch as one of the sub-

stances which should be considered as a secondary

agent, or, rather, a weaker agent, which has more

filler properties.

Q. Just point out to me in the Lindstaedt patent

where you find that statement, a statement in that

regard. I will call your attention to the fact that in

the second column of the Lindstaedt patent, page 1,

there is a statement where the listing of the sub-

stances which are so-called organic colloidal nature

is included: ''Also, powdered starch, which is a

carbohydrate, and [423] powdered soap may be

used." Is there any indication there that either of

those substances are fillers?

A. I was in error upon that point.
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Q. The only substance that you find referred to

in this whole patent as a definition of a filler is

powdered soap or powdered sugar; isn't it?

A. That is true, and it was due to the chemical

similarity between sugar and starch that I was led

into that error.

Q. We come down here to substances listed in

the same formula under ''Ingredients found," and

we find corn meal. Corn meal contains both proteins,

starches, sugar and is a fairly active absorbing

agent, is it not ?

A. I should imagine that it might be fairly ac-

tive. I have never experimented with it.

Q. You also find in here a substance which is

often used for its absorbent character, that is one

of the ferns referred to as male fern here; is that

true?

A. I am not familiar with male ferns at all ; that

is one of the substances that I have never had any

experience with. I don't know its properties at all.

Q. You have had no experience with the dried

ferns as an absorbent and adsorbent agent ?

A. No.

Q. You would not state that they were not such

agents ? A. No.

Q. In the same publication. Defendants' Exhibit

G, on page 46, we have listed a remedy under the

listing, "Dr. Atkinson's Worm Remedy for Poul-

try. Powdered kalama, areca nuts, 20 per cent., to-

bacco, coppers, Epsom salts, salt."
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Powdered kamala is one of the ingredients in-

cluded in the Lindstaedt patent as an organic col-

loid, is it not ? A. I believe it is, yes.

Q. Have you ever had any experience with an

areca nut? A. Never have.

Q. You do not know any of their properties'?

A. No, I don't. [424]

Q. On page 50 of this same publication of the

Kansas State Board of Agriculture, do you recall

reading the reference there to ''Conkey's Poultry

Worm Remedy. American Worm Seed, Tobacco

Dust, Areca Nut 20 per cent.. Pomegranate Bark."

A. I do not recall specifically any of those be-

cause there were so many in that list and it is im-

possible to keep them separated.

Q. Using a great class and a large group of

many different agents in connection with tobacco

or nicotine sulphate ; isn't that true ?

A. I cannot even say that tobacco or nicotine

sulphate was present in all of those mixtures, and in

any case the proportions were not indicated at all,

so that we have no way of knowing whether the

product was an effective agent for the purpose to

which it was to be put.

Q. Have you any knowledge as to what pome-

granate bark is, or is used for ?

A. Only in a vague sort of way. I have never

worked with it.

Q. What is it generally used for, so far as you

know?
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A. Well, it is my impression that certain con-

stituents, after leaching out, are used for their me-

dicinal properties, but I don't recall definitely what

the purpose is.

Q. Isn't the bark, itself, used in the dry condi-

tion as an adsorbing agent? A. I cannot say.

Q. You do not know?

A. No, I do not know.

Q. Do you know the property of American worm

seed? A. No, I don't.

Q. In the reference appearing on page 53 of

this publication there is the Farmers' Reliable

Worm Powder, which is listed as including, in ad-

dition to other ingredients

Mr. Hackley: I think that is the same publica-

tion he has there.

Mr. Lyon: Q. "American Worm Seed, To-

bacco, Calomel % of 1 per cent.. Bicarbonate of

Soda, Sulphate of Iron, Anise, Areca Nuts [425]

20 per cent.. Sodium Sulphate, Santonin 16 per

cent." Do you have any knowledge of what the last

substance included here is, santonin?

A. No. I believe it is an extraction of a bark of

a tree, but I cannot say definitely on that point.

Q. All of these extractions would normally in-

clude quite a percentage of resins and gums,

would 'nt they? A. They might, yes.

Q. Do you know what gum acacia is ?

Mr. Hackley: If your Honor please, I am going

to object to this examination as immaterial and
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irrelevant. I have been patient, thinking it may be

short, but in this publication are listed probably 500

or so of these freak ingredients of products that

were used for some purpose, possibly, somewhere at

sometime, that can't get us anywhere with regard

to the merits of this case. It is simply a waste of

time. I object on the ground of materiality.

Mr. Lyon: I think it is definitely material, your

Honor. These publications show that this product

and practically everything that is used and listed in

the patent, here, have been used throughout long

periods of time prior to any asserted invention here

in the same type of product, for the same purpose,

for treating fowl for the elimination of the same

worms. They are published analyses of products

submitted to the State Board of Agriculture of

Kansas under an Act which requires the registration

of those products before they can be sold. Here is a

list of many, as Mr. Hackley says, probably four or

five hundred products, which were offered for sale

in the State of Kansas, and were registered, anal-

yzed, and their contents stated pursuant to that law

before they could be sold. Here we have kamala,

areca nuts, powdered kamala in this one, gum
acacia, another one of the gums and resins, starches,

sugar, everything else is shown to have been used

for [426] this same purpose.

Mr. Hackley : If your Honor please

Mr. Lyon: That is the materiality.
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Mr. Hackley: That last sttaement made is ut-

terly incorrect. The most that is ever shown by any

of these lists of ingredients is qualitatively, what

somebody claims to have had in their product at

some time. We don't know a thing about quantita-

tive amounts, whether they had any nicotine, or

whether they did not. We haven't any proof the

products were ever made use of. We submit this is

utterly purposeless and if we ever get to the point

where there is an attempt to introduce here these

things I am going to renew the objection I made at

Topeka when the depositions were taken there, as

to the materiality of this. To take the time of this

witness and the time of the Court to ask this witness

if he ever heard of an areca nut, or things of that

sort, does not get us anywhere. This is all, if it has

any purpose at all, defensive material that should

be presented by way of defense in an attempt to

establish public use. The materiality cannot be

shown. The statement that I have made, the lack of

quantitative determination of the product, cannot

be refuted by Mr. Lyon. This is simply a waste of

time. My attempt here was to put in an orderly

patent prima facie case. Mr. Lyon, by this indirect

means, has taken all morning to discuss his so-called

prior art, without any material purpose being

shown yet.

Mr. Lyon: Your Honor will recall, and refer-

ence to the patent in suit will definitely show no

quantitative requirement.
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Mr. Hackley: Wait a minute. Let's look at the

patent, let's look at the claims.

Mr. Lyon: Of the amount of nicotine, or the

amount of so-called colloid

Mr. Hackley: Let's look at the claim, what that

quantity [427] was. Claim 2, your Honor

:

'*A parasiticide for internal use comprising

a toxic substance in quantity greater than the

normally lethal dose."

The Court: What is that quantity!

Mr. Hackley: In the case of a chicken, greater

than 10 milligrams. Dr. Ramage testified to the

lethal effect of 8 or 9 milligrams. I defy him to show

in any of these bulletins how much nicotine

The Court : Just a moment. In any event, I recall

this witness on the stand is not familiar with this

document.

Mr. Lyon : Yes, he testified to that.

Mr. Hackley: That was the very first question

he answered.

The Court: Well, I will ask him now to clear

it up.

Q. Are you familiar with the contents of this

publication ?

A. No, I am not familiar with it except just as

one would remember something of a very hetero-

geneous nature that you might read once and not

see again.

The Court: I will sustain that objection at this

time to this line of testimony. You can present it

in your case in chief.
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Mr. Lyon: Q. What is gum acacia'?

Mr. Hackley: I object to that on the ground of

materiality, your Honor.

The Court : He may answer if he knows.

Mr. Lyon : It is definitely material on the quali-

fications of

Mr. Hackley : I can bring in a list of a thousand

ingredients and we can sit here for a couple of days

and take this witness over all of them, and I sub-

mit it proves nothing. I submit it is simply wasting

time.

The Court: It is an interesting thing to follow

your method of developing this witness for the pur-

pose of putting him on the stand. To me it is a

study. It is beyond me, I will confess. [428] Now,

let's proceed as fast as we can.

A. Gum acacia is, I believe, a water soluble gum
which is widely used in preparation of cosmetic

products and some pharmaceutical products, I

think.

Mr. Lyon: Q. It is of the class of gums and

resins referred to in the Lindstaedt patent, is it

not ? A. Yes.

Q. It has the same general properties as the

other gums and resins referred to in the Lind-

staedt patent, has it not"?

A. I believe that it would have.

Q. It is generally used for substantially the same

purposes in the art as it would be as specified in the

Lindstaedt patent in suit, wouldn't it?
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A. With the possible exception that if you will

go through this list of the products named by

Lindstaedt that most of them are water insoluble

materials. Gum acacia would be considered a water

soluble gum.

Q. Does it make any difference to the specifica-

tion of Lindstaedt 's patent whether you use a water

soluble or water insoluble gum?

A. No, I don't think so.

Q. In the Lindstaedt patent that we have re-

ferred to is one of the ingredients peanut meal?

That is correct, isn't it?

A. That is correct.

Q. Do you know from what that peanut meal is

derived, whether derived from the hull of a peanut,

the nut of the peanut, or whether from the whole

thing ?

A. I believe it is derived just from the nut, but

I am not certain of that.

Q. It might be derived from the husk, itself,

might it not?

A. It might ; I am not certain.

Q. Would you consider a statement the peanut

hull meal to come within that class of substances

defined in the Lindstaedt patent was correct?

A. I would think that peanut hull meal would

contain too large a percentage of cellulose material

to be a very [429] effective absorbent.

Q. Well, would it come within the class of sub-

stances in this patent?
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A. No, I don't believe that it would come par-

ticularly within the indication of the classes as he

has named them here. I think possibly that the col-

loidal absorbing power of peanut hull meal would be

rather w^eak and I don't

Q. Well, would you say that peanut hull meal

—

Mr. Hackley: Let him finish.

Mr. Lyon : I thought he had finished.

A. I would doubt whether it may be compared

with the ground peanut, itself.

Mr. Lyon: Q. Well, would you say that it

would come within the classification of a substance

which held colloidally by absorption and/or adsorp-

tion?

A. There is a question there of the difference of

degree. I think if we take that question into account

my answer would be yes, while it is a very weak

absorbent it undoubtedly has some absorbent and

adsorbent power.

Q. Would you consider under the teaching of the

Lindstaedt patent in suit that sheep are cattle or

an animal to which this patent is directed ?

Mr. Hackley : May I hear that question ?

(Question read.)

A. Yes, I believe I would have to. It is not spe-

cifically indicated there, but the way it is worded,

it is rather broad, so that the implication would

certainly be there that animals of that type would

be included.
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Mr. Lyon: Q. Resinous substances are inosi

commonly referred to under the perhaps loose ex •

pression of rosins; isn't that correct?

A. No, that is not a correct statement.

Q. The rosin, then, is one particular resinous

substance ? A. That is correct. [430]

Q. In your definition'?

A. That is correct. Rosin, however, is not a pure

resin. It is a mixture of several resins. It contains

a predominant proportion of one particular mate-

rial with small amounts of several other materials.

Q. That is a predominant proportion of abietic

acid? A. That is correct.

The Court: We will take a recess until two

o'clock.

(A recess was here taken until two o'clock p.m.)

[431]

Afternoon Session.

WILLIAM D. RAMAGE,

Cross Examination

(Resumed).

Mr. Lyon: Your Honor, I have here a bottle of

the round worms which we are talking about. I do

• lot believe it is necessary to put it in evidence, but

I thought you might be interested in seeing wliat

they look like.



vs. Grover D. Turnbovj, et al. 377

(Testimony of William D. Ramage.)

The Court : I saw them this morning in the Uni-

versity of California pamphlets.

Mr. Hackley : I am not sufficiently familiar with

a round worm, myself, to know what those are, but

I will assume they are.

Mr. Lyon : Q. Have you studied the Lindstaedt

patent No. 1,776,862, issued September 30, 1930, on

an application filed April 24, 1928 ?

Mr. Hackley: Your Honor please, I want to

renew my objection to this type of testimony. Now,

we are taking up the patents which are set up in the

answer by way of defense, and have never been

discussed in the direct examination of the witness.

The witness did not say as a part of his qualifica-

tions that he had read the prior art patents that

have been set up.

The Court: If this has not been gone into in

chief

Mr. Lyon : He said on direct examination that he

had read all of the references as a part of his quali-

fications.

Mr. Hackley : Referring to the publications, your

Honor.

Mr. Lyon: That have been set up. Well, let's

find out.

The Court : Proceed. I will allow it.

Mr. Hackley: May I ask, Mr. Lyon, are you

planning to go into a number of patents ?

Mr. Lyon: Not very many.

Mr. Hackley: With this witness?
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Mr. Lyon: No. [432]

Mr. Hackley: Well, I ask that my objection be

continuing to that type of examination.

The Court: Very well.

Mr. Lyon : I have no objection.

The Witness: Yes, I have read the patent.

Mr. Lyon: I will offer at this time a copy of

the Lindstaedt patent No. 1,776,862, of September

30, 1930, entitled "Compound for Use as Insecti-

cides, Ovicides, and Antiparasitics" as Defendants'

Exhibit H.

(The patent was marked ''Defendants' Exhibit

H.")

Mr. Lyon: Q. This particular Lindstaedt pat-

ent deals with casein and nicotine, does it not?

A. That is correct.

Q. And it deals with the formation

The Court : Casein in a capsule ?

Mr. Lyon: No, your Honor.

The Court: What do you mean by "casein"?

Mr. Lyon: Casein, I think I can get at it from

the witness. Casein is a product commercially prin-

cipally derived from milk, is it not ?

A. That is correct.

Q. It is the principal component of dried milk?

A. Of dried skim milk.

Q. Yes. A. Yes.

Q. It is one of the principal

The Court : In powder form ?

Mr. Lyon: Q. It is in powdered form?
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A. It is sometimes used in powdered form.

Mr. Lyon: Q. It is used quite extensively in

the manufacture of commercial articles having a

wide use in the glue manufacture, is it not?

A. So-called v^^aterproof glue manufactured from

casein.

Q. Is it a waterproofing agent and is it used as

such? [433]

A. I believe it is on stucco houses, for instance.

Q. It is also a protein and one of the particular

substances set up in the Lindstaedt patent in suit,

is it not % A. That is correct.

Q. Now, this patent to Lindstaedt teaches, does

it not, and I mean by 'Hhis patent". Exhibit H, that

when you have nicotine alkaloid and casein present

you form a nicotine caseinate; isn't that true?

A. Yes. The patent teaches that nicotine and

casein can be combined forming a caseinate if they

are present in certain proportions.

Q. Well, it teaches also that they may form up

to the correct proportion which they are present in

any mixture, doesn't it?

A. If the conditions are right to form.

Q. What are the conditions that this patent

states ?

A. There are so many of these prior art refer-

ences that I would have to refresh my memory to

give

Mr. Hackley: I submit a question like that is

best answered by the patent, because this defendant

is making my expert his own witness
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Mr. Lyon: Oh, no.

Mr. Hackley: (Continuing) —to discuss the

prior art patents to enlighten the Court on what

that prior art patent teaches. So far as Mr. Lyon

is concerned, I assume he has supplied himself with

an expert for that purpose. Dr. Ramage w^as not

qualified on direct examination to inform the Court

fully and thoroughly on the Lindstaedt patents. He
may be j)erfectly capable of doing it, I don't know,

but that certainly is an improper extension of the

cross examination.

Mr. Lyon: I don't think so, at all, your Honor.

Mr. Hackley : It has nothing to do with the qual-

ification of the witness. [434]

The Court: I have been trying, as best I could,

in the interest of your time as well as my own, to

get at the merits. There is some merit in your ob-

jection, but I was trying as best I could to go over

the ground as quickly as possible.

Mr. Llackley: This is the difficulty we find our-

selves in : Mr. Lyon is not going to accept the state-

ment of my witness. He is going to produce his

own expert and repeat all this testimony in detail, or

in greater detail than he is going to get from this

witness. Necessarily, I can say, and safely, in line

with the practice that we know in these cases

The Court: Yes, we are going to have a contest

between the experts

Mr. Hackley: They may agree very largely,

your Honor.
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The Court : Well, if we resort to the rules here^

I was trying to eliminate too much testimony, but

we are not getting anywhere. I am doing the best I

can under the difficulties. It is true the subject-

matter you are going into now has not been gone

into on chief yet, except a general reference to the

pamphlets.

Mr. Hackley: It is an anticipation of my rebut-

tal evidence.

The Court: Well, both sides anticipate.

Mr. Hackley: Yes. We are not at all surprised

on either side of the development of a case.

The Court: No. I am trying to be of service to

both sides.

Mr. Hackley : I find myself in this position when

I come to redirectly examine this witness, I neces-

sarily will be entitled to have him analyze that pat-

ent, and on the question of anticipation evidence

which I would normally reserve to introduce later

and it would greatly shorten the case, when we know

the type of evidence the defendant will present, and

a lot of the issues may be issues that are not con-

tested at all. When we reach rebut- [435] tal the

issues will be greatly narrowed. Now, every point is

being challenged. I have been building up a case,

and necessarily building up a very exhaustive re-

direct examination based upon the material that did

not come out in direct, at all.

The Court: It is my purpose to get through

with this witness. I have in mind the witness' state-
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ment that while he made a general reference to the

subject-matter that he read and that we are getting

at in the grounds you have indicated in this record,

namely, to the fact that he is an expert from the

chemical side; I appreciate that, but we are going

afield somewhat.

Mr. Lyon: I don't think so, your Honor. This

witness, and I don't mind saying so, has made cer-

tain unwarranted assumptions with reference to the

defendant's patent, the defendant's structure or

composition. I want, in reference to this particular

patent, in this disclosure which he says he has

studied, to go into the point of whether or not with

reference to this particular patent, and group of

patents, there are two more earlier Lindstaedt pat-

ents, and examine him with reference to those pat-

ents on that question.

The Court: Proceed.

Mr. Lyon: Q. Casein is usually basic in its

action, is it not, so far as it acts as an alkaline?

A. You say it is usually basic. It is what is called

an amphoteric. It may act either as an acid or as a

base, but I would say that it is usually acid in its

reaction rather than usually basic.

Q. It depends upon the type of product it comes

in contact with, doesn't it? A. That is true.

Q. It will combine in either way, depending

upon what the other product of the combination

may be? A. That is true.
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Q. So that it might even combine with the abietic

acid of resin to form a casein resinate?

A. That might be possible, yes.

Q. And also in the presence of a substance like

nicotine will com- [436] bine with a nicotine alka-

loid, not a salt of the alkaloid, but the alkaloid to

form a nicotine caseinate?

A. Such combination is theoretically possible.

Q. It is the subject of this Lindstaedt patent,

Defendants' Exhibit H, is it not?

A. Lindstaedt describes such a combination.

Q. And this Lindstaedt patent teaches it may
start with nicotine sulphate or Black Leaf 40 and

add lime thereto, hydrated lime in the presence of

casein, and you will come out with nicotine case-

inate ?

A. He indicates—although that may be the pro-

cedure, I believe—I think it might be well to read

specifically from the patent.

Q. Yes. Read page 2, lines 112 to 123.

Mr. Hackley: Q. Is that the part of the patent

you had reference to. Doctor, or was it something

elsef It seems to me your previous answer was un-

finished.

A. That is the portion of the patent I had

reference to.

Mr. Lyon: Q. That portion states:

"While I might employ some other compound

of nicotine, as nicotine sulphate or chloride,

as the starting point rather than nicotine alka-
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loid, yet in practice the first step would be the

formation of nicotine alkaloid therefrom by

the addition of an hydroxide, as calcium hy-

droxide."

Now, hydrated lime is calcium hydroxide, isn't

it? A. That is correct.

Q. The teaching of the patent substantially is

if you have nicotine sulphate, added calcium

hydroxide, or hydrated lime, to it, and casein, you

would come out with nicotine caseinate, wouldn't

you?

A. Just that one paragraph you have read

doesn't teach that. It merely teaches that you can

liberate your other nicotine from [437] your nico-

tine sulphate by means of the hydrated lime.

Q. There isn't any teaching in this patent that

there is any specific requirement of temperature in

order to make that reaction go, is there?

A. Well, he specifically says that he makes the

mixture from water, certain proportions of nico-

tine and casein.

Q. Yes, but you will get your water from Black

Leaf 40 present mider such circumstances?

A. You would have some water from Black

Leaf 40.

Q. And you would have enough water so far

as this patent is concerned because he said he

started with a nicotine sulphate^ a dilute solu-

tion
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Mr. Hackley : Are you quoting from the patent ?

Mr. Lyon: (Continuing) —and you would get

the free nicotine and from that point free nicotine

alkaloid, and from that point free nicotine would

act with the casein to form the nicotine caseinate?

A. That is possible. However, in the water solu-

tion there seems to be some uncertainty as to

whether you would get an actual combination of

nicotine and casein.

Q. Did you ever make any tests to find out that

you would not get such a reaction?

A. No, I have not.

Q. In fact, your only information on that is

from this Lindstaedt patent. Defendants' Ex-

hibit H?
A. No. I have made up some other compositions

according to the teachings of this Lindstaedt patent.

Q. Made up some nicotine caseinate?

A. I cannot say definitely it was nicotine case-

inate. It was made according to the teachings of

patent.

Q. You don't know but

Mr. Hackley: Let the witness finish.

Mr. Lyon: I believed he had.

The Witness : Not quite—and when it was dried

it was a hard [438] brittle product which might

have been nicotine caseinate.

Q. And might also just have been a mixture of

nicotine and casein'?
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A. The product I made

The Court: It might have been either one?

A. It goes beyond that, your Honor. It prob-

ably was something of—something of both.

Mr. Lyon: Q. This patent to Lindstaedt, De-

fendant's Exhibit H, states that it is a patent

dealing with the substance for the treatment of

worms or like parasites in the digestive tract, does

it not?

A. Yes, but it does not speak of that, excepting

incidentally in the specification. As I recall

Q. Just refer to the first paragraph.

Mr. Hackley: Let him refer as he pleases, Mr.

Lyon. You asked him generally the compound.

Mr. Lyon: I am trying to help the witness out.

I know where the reference is.

A. Yes, it does refer to the treatment of para-

sites, including those of the type you mentioned.

Q. Now, you foimd evidence in the defendants'

patent of lime, didn't you? A. Yes,

Q. Apparently added lime?

A. There was some indication of small particles

of free lime in the product.

Q. And the free lime, as you tested it by the

use of these dyes in order to determine it micro-

scopically, was hydrated lime and you could not

have found it? A. That is correct.

Q. So that in the presence of hydrated lime and

assuming a nicotine sulphate was used, you would
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have come out with at least a portion of free

nicotine alkaloid; that is not going into the ques-

tion of amount of each present, but you would free

nicotine alkaloid, w^ouldn't you?

A. Only if the lime came in contact with the

nicotine sulphate.

Q. That's right. You did not, however, find,

according to your [439] analysis here, enough sul-

phur trioxide in this product to combine with the

quantity of nicotine that you found to show that

you had a nicotine sulphate, did you"?

A. Without checking that calculation I cannot

answer definitely. I will be glad to do it here, if

you wish, before I answer.

Q. Go right ahead.

Mr. Hackley: Have you addressed yourself to

any of the samples for the purpose of the question ?

Mr. Lyon: Q. Any one of them.

Mr. Hackley: Which one do you want to take,

Sample No. 1, Exhibit 14?

Mr. Lyon: Take the one in the center.

Mr. Hackley: All right. Take the one in the

center. There is no use taking time to calculate

all three.

Mr. Lyon: While you are doing that it might

also save time to consider this question: Do you

know w^here the SO3 came from in that analysis?

Mr. Hackley: Hadn't he better finish one ques-

tion before going to another? I object on that
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ground. The witness is now working on one question

and he has asked another one. T think it would

confuse him.

Mr. Lyon: I do not think so. Will it confuse

youf

A. It won't confuse me, but it w^on't help in

working out the question.

Q. Go ahead and work out the answer.

Mr. Lyon: Q. In making your calculation you

had to assume that the whole SO.3 came from the

nicotine, don't you, in your assumption and your

figures ?

The Court: Counsel insists that you do not

annoy him.

Mr. Hackley: I do. [440]

Mr. Lyon: I am just trying to say to the witness

this calculation could not mean anything without

an assumption.

Mr. Hackley: Suppose you wait until he makes

the calculation and then you can have an oppor-

tunity of discussing it w^ith the witness.

A. On the contrary, I find ample SO.-t to com-

bine with all of the nicotine.

Mr. Lyon: Q. You find that there is enough

S0.{ indicated by this analysis to have been confined

in the nicotine, don't you? A. Yes.

Q. Does that give you any lead to the quantity

of hydrated lime that was also in this product?

A. No, it does not.
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Q. The SO3 would still have been there whether

the lime or SO3 is with the nicotine or not?

A. That is correct.

Q. It would be found there as calcium sulphate,

wouldn't it? A. That is correct.

Q. Did you make any analysis of calcium sul-

phate ? A. Not directly, no.

Q. So you don't know whether or not the whole

quantity of SO3 was there as calcium sulphate?

A. No, I do not.

Q. Did you make any quantitative analysis of

the amount of calcium or hydrated lime which you

found in this product ?

A. I made an analysis of the amount of calcium

in the product.

Q. And just what did you find? Take again the

second sample.

Mr. Hackley : Can you see the chart ?

A. Not very well. I reported the lime as calcium

oxide, which is the customary way of doing it, and

which would indicate a somewhat higher percentage

than if I had reported it as calcium, and subject to

checking my calculations here, which are however

substantially correct, I find approximately 4I/2 per

cent, lime in the product.

Q. Just what were your figures on the gram

figure basis, or on [441] the basis of the size of the

sample you took? Give me the size of the sample

you took and the amount of lime that you found in

your sample.
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A. I have not got my original data here, but I

can give you that information from the calculation.

Q. You mean you are calculating backward?

A. No.

Q. From what you have here backward %

A. I mean I had the analysis divided up into

two parts, that is all, and the calculation as made
here was I had the acid soluble portion of the ash

and the acid insoluble.

Q. Just give me the complete analysis of the ash

as you have it there.

A. In making the ash first the material was

burned over a blast lamp.

Q. How long?

A. Until—I should not have said "blast lamp."

It was burned over a Bimsen burner until the or-

ganic matter had all been burned off and the ma-

terial had come to a constant weight.

Q. That is, until there was no other product

driven off? A. That is correct.

Q. What was the loss by weight found by that

means ?

A. That loss is the percentage in the weight of

the ash remainder and 100 per cent.

Q. You found after that sintering method that

you had 31.7 material remaining and had lost 68.3

per cent, of the total material ?

A. That is true.

Q. What did the analysis of this ash show, as

you have it?
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A. I divided that into two portions, the portion

which is insoluble in dilute hydrochloric acid and

the portion which was soluble in dilute hydrochloric

acid.

Q. What did you do with the rest '^.

A. That is all there was.

Q. Pardon me. You said either soluble or in-

soluble. A. Yes.

Q. How did that divide up on a percentage

basis or on a weight [442] basis, give us what the

total weight was and what you found.

Mr. Hackley: What question do you want an-

swered ?

Mr. Lyon : Either one. I did not want to have him

stop to figure it if he has not figured it that way, on

a percentage.

A. The only thing is I was adding up the va-

rious constituents.

Q. Give them as you have them there separated

and we can add them.

A. The analysis of the portion insoluble in dilute

hydrochloric acid was as follows: Silica, 48.1 per

cent.; iron and aluminum oxide 22.7 per cent.; cal-

cium oxide 3.2 per cent. ; magnesium oxide 2.5 per

cent. The portion soluble in dilute hydrochloric acid

contained iron and aluminum oxides 3.6 per cent.

;

calcium oxide 10.7 per cent. ; magnesimn oxide .3

per cent., and the difference undetermined was 8.9

per cent.
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Q. You made no determination of what that dif-

ference might be?

A. No, I did not determine that, what that dif-

ference was.

Q. You have no idea what that 8.9 per cent, of

material was"?

A. It would be various other inorganic ma-

terials.

Q. But you don't know what it was?

A. I don't know what it was.

Q. I would say from the analysis that you have

given that your extraction with dilute hydrochloric

acid was not complete; you still had some calcium

oxide in the insoluble and in the soluble. How do

you account for that %

Mr. Hackley: I object to that question as argu-

mentative, your Honor, what coimsel thinks about

a chemical makes no difference. Let him ask him the

question whether or not it was complete.

The Court : Was it complete ?

A. It was complete.

Mr. Lyon: How do you account for the fact that

the calcium oxide is on both sides of the soluble and

insoluble ?

A. The impression that you are getting there

that calcium oxide would necessarily be soluble in

hydrochloric acid is only true [443] when it is pres-

ent as calcium oxide. These analyses are only given

as an indication of the constituents in the way in

which they are combined. Calcium oxide combined
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with silica in the form of calcimn silicates would be

insoluble in the dilute hydrochloric acid of the tyi^e

that I used in making the extraction.

Q. You have silica and calcium oxide together in

the insoluble and calcium oxide alone in the soluble

portion of this ash, haven't you?

A. Yes, that is the way I reported it.

Q. Is it right?

A. The silica is evidently being distributed over

the two portions of the ash, these analyses for the

constituents are accurate determinations as they

stand, but, of course, there must be some balancing

between the constituents. It is possible, however,

that you could extract a certain proportion of cal-

cium oxide from an ash by treatment with hydro-

chloric acid in the form of calcium chloride, and

then in reporting your analysis of that portion you

w^ould only show calcium oxide by itself in the

analysis, as I have done here.

Q. Now, as a matter of fact, the way you have

reported it this analysis would indicate chemically

that the extraction was not complete, wouldn't it?

A. If you mean that not all of the calcium oxide

was extracted, then from that point of view the ex-

traction was not complete, but all the calcium oxide

which was in the form to be readily attacked or

dissolved by hydrochloric acid was extracted.

Q. You would then say that the extraction as

indicated here with a portion of the silica in the

soluble as well as the insoluble and with the calcium
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distributed over the two, indicated a complete sepa-

ration ?

A. The silica, itself, being insoluble in the acid,

it can hold a certain amount of the calcium oxide

in a form that is not readily attacked by acid, so

that a question [444] of complete separation is a

matter that cannot be answered by a direct ''Yes"

or ''No."

Q. Now, in this sintering process, where you

have subjected the ash to this high temperature

treatment—it is a rather high temperature treat-

ment, is it not ? A. Yes.

Q. You cannot be sure that the ingredients re-

main in the same manner of chemical composition

that they were before the sintering process was per-

formed, can you 1

A. That is correct. However, you can be sure

that the ratios of the material indicated, the actual

amounts that are indicated here, are the same.

Q. Subject to loss, however?

A. Subject to volatilization loss, which is small

in this type of material.

Q. That amount of volatilization loss, however,

is quite dependent, is it not, on the original form of

each chemical compound before the sintering

process is tried?

A. That, in general, is true. In fact, you can go

farther and say in this case that if the materials

w^ere derived from a product of the type of Fuller's

earth, for example, which you talked about this
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morning, that there perhaps would be some such

amount of calcium oxide here, as the analysis

indicates.

Q. Your analysis, as you now state it, after the

suggestion I made this morning, appears to con-

vince you that there was Fuller's earth in this prod-

uct, originally, is that correct *?

A. No, it is not that the analysis convinces me.

I admitted this morning the possibility that that

was present.

Q. Now, aluminum silicate is quite a material

constituent in Fuller's earth, is it nof?

A. That is true.

Q. And Fuller's earth is generally aluminum

and magnesium silicates and impurities such as

calcimn silicate and iron and a few other substances

in it which you have not reported?

A. There are [445] usually some other sub-

stances present in small amount not reported, but

the materials that are considered to make up the

properties of aluminmn silicate are the aluminum

and iron silicates.

Q. Magnesium silicate, too?

A. And calcium and magnesium silicates hy~

drated.

Q. You also studied the Lindstaedt patent No.

2,007,721, for insectides and the like ?

The Court: What is the date?

Mr. Lyon : That is July 9, 1935, on an application

filed May 28, 1928.
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Mr. Hackley: If your Honor please, I am going

to renew the objection that I made when we started

with the last patent. We have still other prior pat-

ents, and after the examination we have just seen

based on the nicotine casein patent, as Mr. Lyon

calls it, you can see it was entirely outside of the

scope of the direct examination of the witness.

The Court : I will allow it.

A. Yes, I have read that patent.

Mr. Lyon: I will offer at this time a copy of the

Lindstaedt patent No. 2,007,721, of July 9, 1935, for

insectides and the like, as Defendants' Exhibit I.

(The patent was marked "Defendants' Ex-

hibit L")

Q. I will also ask you a similar question with

respect to the Lindstaedt patent No. 2,007,722,

which is also July 9, 1935, for insectide and the like,

similarly issued upon an application filed May 28,

1928.

Mr. Hackley: The same objection, your Honor.

The Court: The same ruling.

Mr. Lyon : Q. Have you studied that patent ?

A. Yes, I read that patent.

Mr. Lyon: I will offer that patent in evidence as

Defendants' [446] Exhibit J.

(The patent was marked "Defendants' Ex-

hibit J.")

Q. Those patents are both patents addressed to

parasites, having their use as stated for the treat-

ment of worms or like parasites in the digestive
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tracts, are they nof? I refer you to the first jjara-

graph, the last phrase in each of those patents.

A. While it is true that Lindstaedt does men-

tion the use of those products for internal appli-

cation, a reading of the patent discloses that it was

more or less an incidental mention, and that the real

purpose of the patent is to prepare an insecticide

which will gradually liberate the nicotine.

Q. There is not any great difference, is there,

between an internal insecticide, one used for killing

parasites internally, and one used for killing para-

sites externally? It is merely a controlled liberation

of the nicotine in both cases, isn't if?

A. Here is the fundamental difference between

the two types of material. In all three of the patents

you have just named Lindstaedt has indicated a

slowing down and liberation of nicotine so the nico-

tine will be liberated over a long period of time

gradually, and in the case of the Lindstaedt paten!

in suit he has prepared a compoimd that will liber-

ate its nicotine immediately at the proper place in

the chicken, not a gradual liberation such as we

have in those two patents.

Q. Now, if you take one of those compoimds of

the substances shown therein and use it as an in-

ternal parasiticide—take nicotine caseinate, nico-

tine alginate, or the nicotine resinate compound, or

nicotine in rosin of the last of those three patents

and subject those compounds to the acid of the
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alkali found you liberate immediately nicotine in

those compounds, don't youf

A. That is true, with this limitation, it is not

necessary to sub- [447] ject those compounds io tho

treatment of alkaline in order to liberate the nico-

tine.

Q. That is for external use, however?

Mr. Hackley: Let him finish, Mr. Lyon.

A. The nicotine in the nicotine alginate is gradu-

ally removed by water, or if you have a larger pro-

portion of holding material then it is necessary to

have some drastic influence come into play, such as

the alkaline found before the nicotine is liberated.

Q. But when those products reach the alkaline

tract of the system of the chicken the alkaline

would release the nicotine, wouldn't it?

A. If it had not been already liberated.

Q. And under the influence of an acid such as

is found in the digestive tract of a human being or

a chicken that nicotine would be released, would it?

A. You mean before

Q. Before it reached the alkaline tract.

A. Well, I could only answer that on the basis

of some experiments that I have performed.

Q. Won't you answer that "Yes" or ''No" and

give your explanation? A. The answer is No.

Mr. Hackley: Now you are entitled to give your

explanation.

A. I actually prepared compounds of nicotine

and casein, or I called it a compound because it is
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called such in this patent and I used the directions

in the patent, combining 85 per cent, of casein and

15 per cent, of nicotine.

Mr. Lyon : Q. Why did you pick out those pro-

portions?

A. Because those are the proportions where you

had the largest amount of holding agent present

that Lindstaedt described in his patent, and there-

fore would be closest to the patent in suit.

Q. That was 85 per cent, of casein and 15 per

cent, of nicotine *?

A. I believe that is right. I can check to be cer-

tain. That is [448] correct.

Q. Do you have any idea what that is on a mold

basis, or chemical equivalent basis'?

I might explain, your Honor, that in chem-

istry the gram weight does not mean anything. You
take what is known as the chemical equivalent, that

is, for example, in water, in hydrochloric acid you

have one gram of hydrogen combining with 33.5

grams of chlorine to form one particle of one group

of hydrochloric acid. Isn 't that correct ?

A. That is generally correct.

Mr. Hackley: Mr. Lyon, would you like to bo

sworn ?

Mr. Lyon: I asked the witness whether he w^ould

agree with me or not.

A. As a matter of fact, I will have to make some

calculation to answer that last question, and I have

not finished the answer to your other question, be-
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cause that question was interjected. I would like to

answer the other question first.

^rile Court : Answer the other question.

A. After preparing this compound containing 85

per cent, casein and 15 per cent, nicotine I ob-

served the administration of that compound to

chickens in an amount corresponding to the dose

iioted by Alexander on the label of his product, and

the chickens were killed by the product, which

shows definitely that the nicotine must have been

liberated before it got to the alkaline digestive tract.

Q. How was that administration made %

A. It was made in powdered form in the mouth

of the chicken.

Q. What part of the mouth *?

A. In the back part of the mouth.

Q. Did you make the administration?

A. No, I did not actually make the admin-

istration.

Q. Who did?

A. I believe that Dr. Leake made the ad-

ministration, though I could not be certain of that.

Q. Who was present?

A. My recollection is that Dr. Leake, vdioni

[449] I should perhaps identify as a member of the

faculty of the Division of the Pharmaceutical Col-

lege of the College of Pharmacy of the University

of California and Dr. Beach, Mr. Turnbow, Mr.

Gray, and Mr. Hackley, and, I think, Mr. Davis.
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The Court: Why was Mr. Hackley there, or

thereabouts ?

A. I presume he was vitally interested.

Mr. Hackley: I am the villain of the play, your

Honor.

Mr. Lyon : I presume, then, these tests were made

for the purpose of this litigation, is that correct?

A. That is correct.

Q. What size chickens were these that these tests

were made on?

A. I don't believe I have those records. I think

those records were kept by Dr. Leake. I was there

primarily as an observer, because I had prepared

the product and I had to be in a position to say

what it was.

Q. Let's get back to this molecular equivalent.

The Court: 85 and 15?

Mr. Lyon : Yes.

The Court: He wants to figure it up. We will

give him an opportunity to do so and will take a

recess.

(After recess:)

Mr. Lyon: Q. You have your answer figured

out ? A. Yes, I have.

Q. What did you calculate the mole relationship

to be?

A. The molecular weight of casein is a some-

what indefinite value, but if we take the figure 1850

for the molecular weight of casein, which is some-

where near the numerous authorities in the litera-
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ture give, then this 85 to 15 casein-nicotine

compound contains slightly less casein than will

correspond to the molecular combination in the

ratio of one molecule of casein to one molecule of

nicotine.

Q. Indicating then that the product that you

prepared on the as- [450] sumption which you have

made had a considerable amount of free nicotine,

uncombined nicotine still in it*?

A. Not a considerable amount.

Q. Well, how much ?

A. The product I made was 85 of casein to 15

of nicotine. The molecular proportion on the basis

that I then set up would correspond to approxi-

mately 87 of casein to 13 of nicotine.

Mr. Lyon: May I have that answer, please?

(Answer read by the reporter.)

Mr. Lyon: Q. How^ much of this nicotine

caseinate did you administer?

A. As I already said, I have not got the records

of those tests here, but the amount was such as to

give a quantity of nicotine the same as the quantity

of nicotine recommended by Alexander for one dose

to a chicken.

Q. That, you have heretofore stated to be 58

milligrams ? A. Yes, that is correct.

Q. How much of this 58 milligrams of this prep-

aration that you used would have been free nicotine

under the assumption that you have made here? It
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would be, would it not, considerably in excess of 5

milligrams? A. It would not.

Q. How much would it be ?

A. It would be in the neighborhood of 5 milli-

grams.

Q. That is, it would, itself, contain what the later

Lindstaedt patent teaches as a normal lethal dose

of free nicotine?

A. Of course, you can't consider this nicotine is

free nicotine, because it is mixed with other com-

poimds which mechanically protect it to some

extent.

Q. Well, it apparently did not in this case thal

you are telling us about, it killed a chicken.

Mr. Hackley: Are you asking a question or argu-

ing with the witness ? [451]

Mr. Lyon: Isn't that true?

Mr. Hackley: Objected to that as argumentative,

your Honor.

A. No. In this case we had a nicotine compound

which was soluble in water, and the nicotine in this

compound was more likely the cause of the chicken's

death.

Mr. Lyon: Q. You had free nicotine there in

approximately the lethal dose, too, didn't you, un-

combined ?

A. It was uncombined, but I feel these figures of

5 to 10 milligrams I referred to, the application of

nicotine in such a form, the nicotine comes right
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into contact with the walls of the chicken's mouth

and throat in a concentrated form.

Q. Do you know that that was not the case here ?

A. It is impossible to have been the case here,

because this product was a uniform product, and

any excess nicotine that was present was distributed

uniformly throughout the product.

Q. Yes, but water w^ould run right through the

compound ?

A. Not through the granules, hard crystalline

appearing granules. The water wouldn't run

through those particles rapidly at all. The greater

part of the product was swallowed by the chicken

before any considerable lapse of time, so that any

free nicotine there would first have been liberated

in the preparation of the compound and actually

dissolved in the chicken's mouth.

Q. How long did it take this chicken to die?

A. I haven't the record here.

Q. Was it a matter of a few minutes, or hours,

or whaf? A. A matter of a few minutes.

Q. Any longer than it took to kill it with this

free nicotine that you

Mr. Hackley : He said he did not have the figures

here. He can only remember if you give him

time

The Court: If he can answer he may answer.

[452]

A. My best recollection of the matter is that it

didn't take a whole lot longer than it did with the

free nicotine.
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Mr. Lyon: Q. In these calculations that you

made sometime ago, the amount of free sulphur

present that satisfies i^Q quantity of nicotine that

you state was in sample No. 2 of Exhibit 16, what

did you use as the molecular weight of nicotine '?

A. I used 162.

Q. Lindstaedt's patent, which you are referring

to, states 304, doesn't it? A. That is an error.

Q. It is correctly 162, isn 't it ?

A, That is correct.

Q. That is the correct chemical formula for nico-

tine, C]oN'2Hi.i'? A. That is correct.

Q. There is no such thing as a definite formula

for casein, however, is there? A. No.

Q. You don't know whether the molecular

weight of the casein that you actually used was

1850, or 1250, or 6000, do you?

A. Yes, I think I do. It was milk casein.

Q. And the authorities on milk casein, I believe

you have referred to them, haven't you?

A. I did mention the literature on the subject,

yes.

Q. That shows that the formula for milk casein,

the molecular weight varies over a very wide range,

does it not?

A. There are some differences of opinion. I

cannot say definitely just how wide the diiference of

opinion is. It was my impression from the study I

had made that the figure 1850 would be the gen-
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erally accepted one now as the molecular weight for

milk casein.

Q. There are authorities, however, who state the

molecular weight of milk casein is as low as 1250,

are there not?

A. Well, if the molecular weight of casein, of

course, were 1250, then it would be a free nicotine

in the compound that we made. [453]

Q. There is also plenty of authority for the fact

that the molecular weight of casein may be up to

four or five thousand for milk casein %

A. Of course, by the same token, that places the

balance in the other direction.

Q. That's right.

A. But I don't recall seeing any authority for

the high figure that you quoted.

Q. You made no determination of the molecular

weight of the casein which you used, did you?

A. No, I did not.

Q. In fact, you never even had it stated to you

by anyone from whom you purchased it, did you?

A. I did not.

Q. Had no idea what the molecular weight was?

A. Excepting milk casein is a rather definite

substance.

Q. Was it Eastern or Western milk casein?

A. Western milk casein.

Q. Does it make any difference whether it is

iCastern or Western milk casein?

A. I don't know.
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The Court: How did you check those figures of

1850? A. That is just from the literature.

Mr. Lyon: Q. From the literature from the

Lindstaedt patent, Defendant's Exhibit H?
A. I cannot cite the specific reference at the

moment. I merely looked it up for the purpose of

determining what the combining ratios were, with

no thought that it would be called into the case,

here, at all.

Q. Can you cite any single reference that you

referred to other than this particular Lindstaedt

patent. Defendant's Exhibit H?
A. No, I cannot at the moment cite a single

reference.

Q. You know, as a matter of fact,—just strike

that out. In the Lindstaedt patent No. 2,007,721

there is indicated a similar formation of a nicotine

alginate? A. That is true.

The Court : What is the date of that ?

Mr. Lyon: July, 1928 application; 1935 patent.

Mr. Hackley: July 9, 1935. [454]

Mr. Lyon: Q. That nicotine alginate is re-

ferred to as an inteiiial parasiticide as well as an

external parasiticide, is it ?

A. He makes such reference in the patent. The

patent is directed to insecticides.

Q. Did you try

Mr. Hackley: Did you finish? A. Yes.

Mr. Lyon: Q. Did you try making up a nico-

tine alginate in the same way ?
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A. Well, I made up a nicotine alginate com

poimd.

Q. And administered that to a chicken?

A. Yes.

Q. Did you kill the chicken? A. Yes.

Q. How did you mix up that alginate?

A. That compound was made up in such a man-

ner as to combine 50 per cent, of alginic acid and 50

per cent, of nicotine.

Q. What gave you that proportion ?

A. Well, in the patent Lindstaedt only makes

one definite indication of proportion. In the ex-

ample given on page 1 at the bottom of column 2,

at line 44, Lindstaedt says

:

'*In the commercial preparation of my para-

siticide so as to provide a composition contain-

ing some free nicotine alkaloid for the pur-

poses described, I prefer to use about the

following proportions. To 100 pounds of water-

jell of alginic acid (also termed fibrous alginic

acid—see Patent 1,814,981) containing about

12 per cent, of absolute alginic acid, I add 50

pounds of 40 per cent, nicotine alkaloid. The

resulting mixture is then agitated until a clear

viscous solution or dispersion is obtained."

Q. Is that in the ratio of one part to one

A. I am not finished answering the question yet.

The Court : Well, finish the answer.

Mr. Lyon : Pardon me. [455]
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A. Now, he says there that he makes that up

so that there was some free nicotine. In order to get

away from that I made up, or in order to eliminate

the free nicotine I made up my compound in a pro-

portion using a higher amount of alginic acid than

the ratio indicated here.

Q. Then you did not follow the direction of this

Lindstaedt patent, did you"?

A. I deviated on the side that would be most

favorable to the defendant in the case.

Q. And you have a chemically pure alginic acid ?

A. The word "chemically pure alginic acid" is

rather a difficult term to analyze. I don't know what

you mean by "chemically pure alginic acid."

Q. You did not

A. The product I used was not a refined prod-

uct. It was exactly the same product that Lind-

staedt describes here. It was this commercial 12

per cent, alginic acid.

Q. Then just how much, by weight, of that sub-

stance did you use? Have you your notes on if?

A. Yes, I have the notes. I cannot find my notes

on the subject, but it is a very simple calculation.

I can tell you how much I used.

Q. All right, what did you use %

A. I used 100 grams of this 12 alginic acid,

which corresponds to 12 grams of dry alginic acid.

I added approximately 12 grams of 95 per cent,

nicotine alkaloid and enough water so that the mix
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ture could be made conveniently, and then after the

mixture was completed I dried it.

Q. It was administered as a dry treatment?

A. Yes.

Q. You will note, however, that the Lindstaedt

patent states: "For use as an insecticidal or a para-

siticidal spray, one to three pounds of the described

nicotine"—nicotine alginate composition may be

used with 100 gallons of spray water, and also indi-

cated further in the same paragraph that you may
add to this [456] substance sodium caseinate or a

neutral soap. A. That is as a spreader only.

Q. Wouldn't this have colloidal action in sus-

pending this nicotine alginate composition'?

A. I think there is a difference in degree, again.

The neutral soap would undoubtedly have some col-

loidal action, and the sodium caseinate may have a

similar colloidal holding, because the sodium

caseinate is getting over on the alkaline side pretty

well where the colloidal action begins to decrease.

Q. You did not, however, use any of those sub-

stances referred to by Lindstaedt to be used in con-

nection with alginic acid ?

A. No, I did not. Those substances, however, are

only referred to as spreaders, and, as Lindstaedt

indicates, they have nothing to do with the action

of the product as far as its toxicity is concerned.

Q. Alginate is insoluble in water, is it not?

A. No, alginate is soluble in water.
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Q. How much water did you mix with this mix-

ture of alginic acid and nicotine alkaloid?

A. The volume of water I used was approxi-

mately the same as the volume of nicotine.

Q. Did you have a colloidal dispersing of nico-

tine alginate formed?

A. Well, it is a little hard to say it is a colloidal

dispersion, or whether it was a solution. I guess we

could call it a colloidal dispersion because of the

nature of the alginic acid, itself. However, in any

case it was a compound that Lindstaedt indicated

approximately for practical purposes according to

his teaching, here.

Q. Is there anything in this patent that teaches

you to dry that product before you use it?

Mr. Hackley: Give him time to look through the

patent. [457]

The Court: I suggest if he has that in mind he

might state it.

A. I have something in my mind in regard to

that. I am merely looking. There is a definite indi-

cation of that kind.

Mr. Lyon: Q. For use as an internal parasiti-

cide?

Mr. Hackley: I object to that on the ground that

is an entirely different question designed to mis-

lead the court and try to confuse the witness. Let

the witness refer to the specifications.

The Court: This witness won't be confused. He
is an expert.
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A. He does not specifically refer to the use of a

dry nicotine alginate as an internal parasiticide, as

far as I can recall without going over the patent in

detail, but he very specifically refers to a dry

alginate.

Mr. Lyon : Q. He, however, indicates that a col-

loidal dispersion of nicotine alginate is formed on

page 1, in the second paragraph, lines 5 to 9, does

he not?

A. There is no reference to the form in which

the material is to be applied. It could equally well

apply to an}^ of the forms in which the product is

prepared in that patent.

Q. However, it is just as reasonable to assume

the use of that colloidal dispersion as an internal

insecticide or parasiticide, as it is to assume the use

of the dry form, is it not?

A. No, I do not believe it is reasonable, for the

simple reason that the more the product is in solu-

tion the more likely it is to be poisonous to the ani-

mal, because it would more readily mix in if liber-

ated in the mouth or throat of the chicken, other

things being equal.

Q. You never tried the colloidal dispersion form,

however, did you?

Mr. Hackley : Are you speaking of the product or

the desired product?

Mr. Lyon: I mean the colloidal dispersing form

set forth in [458] the lines of the patent to which I

have heretofore referred.
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A. You mean in any experiment on chickens?

Q. Yes. A. No, I never did.

Q. Now, proceeding similarly to the third Lind-

staedt patent. No. 2,007,722, Exhibit J

Mr. Hackley : I just want to note my objection to

this patent, again.

The Court: The same ruling.

Mr. Lyon : That patent deals with a mixture or a

compound of rosin or abletic acid and nicotine alka-

loid, does it not? A. Yes.

Q. The nicotine alkaloid being derived from

nicotine sulphate, in order to liberate the nicotine

alkaloid 1

A. It can be derived in that manner. The main

thing is to have nicotine alkaloid present.

Q. Did you find in defendant's product evidence

of sufficient calcium being present to react with or

take any of the quantity of SO? that you found

present in the product away from the nicotine, if

any nicotine sulphate had been used ?

A. Yes, there was sufficient calcium in the prod-

uct in the final analysis of the ash to have reacted

with a considerable proportion of the SO;^.

Q. In fact, there was an excess of calcium pres-

ent, was there not?

A. I did not make a calculation, but the nature

of my analysis indicated that the greater part of

the calcium is so firmly bound in the material that

it was not free calcium sulphate, because the cal-

cium sulphate is very readily soluble in very weak
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hydrochloric acid, weaker than I used in my ex-

traction here. In that connection I might say that

I made another determination of calcium to indicate

the proportion of the calcium which might have

been combined with the calcium resinate. I forgot

to mention [459] that before.

Q. Well, I am on this other question at the pres-

ent time. We will come back to that. Would you

say that your analysis showed that there was not

added in the making of the defendant's product

sufficient calcium hydroxide or hydrated lime to

react with any nicotine sulphate to free the alka-

loid or nicotine'?

A. No, from my analysis I could not say defi-

nitely that there was not enough calcium hydroxide

added to free the alkaloid.

Q. Now, the Lindstaedt patent No. 2,007,722

shows a method of producing a nicotine resinate;

that is true, is it not ? A. That is true, yes.

Q. And it also describes that nicotine resinate as

being useful for internal administration for the

elimination of parasites in the intestinal tract, such

as the round worms we have under consideration'?

A. Yes, it does.

Q. Now, did you make up any nicotine resinates

in accordance with the disclosure of this Lindstaedt

patent '?

A. Yes, I made up two different types of prod-

uct in connection with the disclosure of this nico-

tine resinate patent, and, incidentally, in that con-
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nection it should be noted that all three of these

patents are directed to the form of a compound of

nicotine with a holding substance, socalled, as con-

trasted with the colloidal holding which Lindstaedt

has in his later patent. My reason for mentioning

that at this point is that Lindstaedt, in speaking of

the formation of the nicotine resinate, on page 1,

second column, line 40, says

:

"In practice I have employed quantities close to

the.molecular proportions,"

which indicates his desire to get a molecular com-

bination.

Q. Or substantially that. He does not teach the

necessity of using absolute chemical equivalents,

though, does he?

A. No, because [460] he varies through a con-

siderable range there, but he is using a com-

pound

Q. In fact, that example which he gives there

differs very widely in chemical equivalents'?

Mr. Hackley: You are referring to the specifi-

cations, or the claims'?

Mr. Lyon : The specifications.

A. Yes, in the specifications he varies con-

siderably from the chemical equivalents.

Q. So that in that case, in those four variations

from chemical equivalents he would have an excess

of rosin present over and above that which was re-

quired to satisfy the quantity of nicotine present,

wouldn't he'?
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A. That is the case. However, there is a definite

limit that he sets about his excess of rosin, and that

is below the limits of the patent in suit.

Q. What do you mean, he sets the limit below

the quantity of organic holding substance which is

less than the ratio of 70 or 80 milligrams of alka-

loid to 900 to 1000 milligrams of colloidal agents,

as set forth in the Lindstaedt patent in suit?

A. In his earlier patents he confines himself to a

smaller amount of holding agents.

Q. How much smaller, and where does he so con-

fine himself?

A. With the additional qualification that he

specifically emphasizes the molecular proportions in

all cases.

Q. Where in the patent, just by reference to

page and line?

A. Page 1, line 40, he says: ''In practice I have

employed quantities close to the molecular pro-

portions.
'

'

Q. And where else, if anywhere else ?

The Court : I will give you some time to look that

up. We will take an adjournment now until Tues-

day morning at ten o'clock. [461]

(An adjournment was here taken imtil Tuesday,

December 8, 1938, at ten o'clock a. m.) [462]
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WILLIAM D. RAMAGE,

Cross Examination

(Resumed).

Mr. Lyon: I believe, your Honor, there; was a

question that remains unanswered, and that is with

reference to the prior Lindstaedt patents, as to

where, if in any of these patents, Lindstaedt con-

fines himself to a smaller amount of holding agent

or agents than as defined in the patent in suit, the

witness having pointed out page 1, line 40, one state-

ment in one patent. The question was as to whether

or not he found any other statement in any of the

other Lindstaedt patents.

Mr. Hackley: Do you address the question, Mr.

Lyon?

Mr. Lyon: Yes. That is the unfinished question.

Mr. Hackley: Your Honor please, at this time L
want to renew the objection we had perpetuated

last w^eek to the cross-examination of this witness

in the manner that Mr. Lyon is now approaching

as improper cross-examination, outside the scope of

the direct examination. I point out that it is pro-

vided by law that a plaintiff in an action of this

character is entitled to present a prima facie case

which does not involve the testing of the validity of.

the } patent in suit in any manner. That presump-

tion of validity is typified by the decisions of the

Supreme Court of the United States, and especially

ill the decision in Radio Corporation v. Radio En-
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gineering Laboratories, 293 U. S. 1, and points out

that a presmnption can only be overcome by affirma-

tive proof by the defense. It will be recalled that

Mr. Lyon used the excuse consistently for question-

ing this witness the publications set up in the an-

swer, the patents set up in the answer, and the other

matters relating to the patent in suit that he was

testing the qualifications of the witness. As a matter

of fact, I think it is perfectly ob- [466] vious to the

Court and to anyone here that no such limitation is

confined by Mr. Lyon at all. He has made this wit-

ness, and I am going to so contend at the proper

time, his own witness for the purpose of determin-

ing the state of the prior art, and analyzing the

prior art before this Court. I am simply making the

statement now to renew the objection so it need not

be misunderstood, and as a matter of perpetuating

my objection, and I want to warn Mr. Lyon that I

consider that you are making this witness your own

Avitness, and I will so regard it when it comes time

for you to present any additional testimony you

may wish to.

Mr. Lyon: Your Honor, I think the question has

already been ruled upon several times last week by

your Honor.

The Court: It has been up to this time when I

thought I might be helpful to both sides in present-

ing the case. Now the Court is prepared to rule and

sustain the objection.
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Mr. Lyon: Q. Mr. Ramage, you have testified

on direct examination, also on cross-examination,

that the nicotine as held by these innumerable

agents is released in the intestinal tract when it

comes in contact with the normal alkalinity of that

region; that is correct, isn't it?

A. Yes, I have testified that nicotine held by col-

loidal holding materials of the type we are discuss^

ing here would be released at the pH of 8.

Q. It don't make any difference what one of

these so-called holding agents is used

A. It makes this difference : that there is a very

distinct difference of degree here

Q. Well, that is all

Mr. Hackley: Let him finish, Mr. Lyon.

A. I want to make that question of degree quite

clear. One colloidal holding agent might hold the

nicotine much more firmly than another one, and in

the case of one holding agent the nicotine [467]

might to some extent be released even in water, and

in case of another holding agent the nicotine might

not even release at all in an amount to be deter-

mined by test until the product had been exposed to

an alkaline pH or an alkaline condition.

Mr. Lyon: Q. Those are all facts which are

wxll known in chemical arts, are they not?

Mr. Hackley: I object to that question as a dis-

cussion of the state of the art.

The Court: He may answer if he knows.

A. The difference of holding power is under-

stood. However, that teaching has never been car-
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ried to the point where it has been shown before

Lindstaedt that there was a difference in the toxi-

city of the resulting compound that you got.

Mr. Lyon: Q, Well, it has ahvays been known

that irrespective of the holding power of these dif-

ferent holding agents, that under the influence of

an alkaline substance these holding agents release

the nicotine?

A. Yes, it is true that under an influence of an

alkaline substance the holding agents will release

the nicotine, and that has been known, however, as

I have indicated already.

Mr. Hackley: Let the witness finish, Mr. Lyon.

Mr. Lyon: Pardon me, Mr. Hackley; I had not

even opened my mouth. These continual interrup-

tions by Mr. Hackley are not

Mr. Hackley: Well, your back was to me, and I

thought you were speaking.

The Court: Proceed.

The Witness: In the case of some of these ma-

terials, nicotine might be released even before it

was subjected to an alkaline condition by gradual

leaching processes, even in water.

Mr. Lyon: Q. Before you reach the alkaline

tract in the digestive system you pass through,

normally, an acid tract, do [468] you not ?

A. I have never tested the digestive tract of a

chicken.

Q. And the acid tract is through most warm-

blooded beings a tract which includes a quantity of
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what is known as hydrocliloric acid; isn't that

right ?

A. That is true, with this qualification, that the

quantity of hydrochloric acid that may be present

in the case of a chicken must be very minute, be-

cause the acidity is very slight.

Q. Do you know^ what that acidity is; did you

ever make any test ?

A. Never made any test, but I have from quali-

fied authorities some information in my notes. That

is the only way I can tell.

Q. What are the authorities ?

A. Dr. de Ong, who is one of the leading en-

tomologists of this district, has given me the in-

formation.

Q. This is not published information that you

are speaking about?

A. I did not get this in a published source, no.

Q. Dr. de Ong is one of the men who is under

the employ of the plaintiff at the present time, in

this case? A. I believe that is correct.

Q. Now, what did he advise you as to the acidity

of the digestive tract of a chicken ?

A. Do you want this in detail, Mr. Lyon?

Q. Yes.

A. The first two loops of the duodenum are pH
6.0. The pancreas has a pH of 6.2. The next one

and a half feet has a pH of 6.8. That is all in the

acid side slightly up to that point.
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Q. Now, you have gone dowTi to the duodenum.

What is the acid above that point "?

A. I have not got the information above that

point.

Q. The duodenum is the start of the intestinal

tract below the gizzard, is it not?

A. Well, I am not sufficiently familiar [469]

with the physiology and morphology of a chicken

so that I can tell you just what the start of the

alimentary tract is. I cannot answer that question.

Q. Do you know what the effect would be of

taking a mixture of cascara and agar-agar and plac-

ing a mixture in two solutions, one an acid solution,

about .1 normal hydrochloric acid, and the other an

alkaline solution about .1 normal sodium hydroxide

solution %

Mr. Hackley: I object to that question on the

gromid it is indefinite, w^hat effect; also that it is

improper cross-examination, outside the scope of

the direct examination, and, third, that it is irrele-

vant and immaterial. We are not concerned with

these properties. This witness confined his direct ex-

amination to the defendant's product and to the

Lindstaedt patent in suit.

Mr. Lyon: That is not particularly true, your

Honor. This witness has qualified here, I again re-

peat, he has only qualified here for, (1) a chemist,

and, (2), that he read the art. There is no other

qualification of this witness.

Mr. Hackley: Let the defendant bring this out

from his own witnesses.
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The Court: He may answer if he knows.

Mr. Hackley: The question is still indefinite. I

think it should be cured, the effect of what, on

whom, where?

The Witness: I am a little bit uncertain as fn

just what you mean.

Mr. Lyon: The effect cascara has as held by the

agar-agar.

A. You mean the effect of the cascara as a

Q. No. Would the cascara be liberated from the

agar-agar in the alkaline solution and retained by

the agar-agar in the acid solution ?

A. I don't know the exact chemical nature of

cascara, [470] but, in a general way, I could answer

your question by saying that it would be my opin-

ion that the cascara might be held more firmly in

the acid solution than it would be in the sodium

hydroxide solution.

Q. This agar-agar is one of these so-called hold-

ing agents, is it not? A. That is correct.

Q. And in the influence of an alkaline, why, that

holding property ceases, does it not ?

A. That is true.

Q. In the influence of an acid that holding

power is not affected?

A. Substantially unaffected.

Q. So if you took any substance of a medical

character, or a toxic substance, and wanted to get

that toxic substance into the alkaline region, or

medical substance into the alkaline region of the di-
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gestive tract, you would know, as a chemist, that if

you incorporated that into cascara that it would be

protected in the acid region by the cascara, but it

would be liberated in the alkaline tract under the

effect of the alkaline ; isn 't that correct %

Mr. Hackley: I object to that question as imma-

terial and irrelevant.

The Court : He may answer if he knows.

A. This question is directed to a difference of

degree, Mr. Lyon, and it is hard to give a "Yes" or

"No" answer to it, but all I can say is that, in a

general way, the holding power of these colloids is

liberated under acid conditions, as you have indi-

cated, but when you gradually add alkaline you do

not destroy the holding power all at once, unless

you get a proper point in that alkaline addition, but

if you add enough alkaline to it, if the alkalinity

is great enough you would have your liberation of

materials that had been held mider the acid condi-

tion. [471]

Mr. Lyon: Q. And the only difference in effect

in that same general character is in the degree of

the different holding agents to grab ahold of these

medical substances, drugs, or alkalines, and hold

them under the effect of either the acid or the alka-

line?

A. That is true, but this difference in degree

goes right to the heart of the matter, inasmuch as

failure to recognize that by having enough holding

substance present imder certain conditions you can
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completely eliminate the lethal effect of the product,

or toxic effect of the product, which would prevent

you from making a Lindstaedt invention.

Q. Then you construe this whole matter as

merely a matter of degree as to the amount of hold-

ing agent as compared to the amount of toxic sub-

stance which is used ; is that correct %

Mr. Hackley: I object to that question, your

Honor, as calling for a conclusion of law, not one of

chemistry. That is something the Court is going to

have to decide.

The Court: Well, if an expert in chemistry cannot

advise the Court, God help the Court. You may an-

swer if you know.

Mr. Hackley: Well, he cannot draw any legal

conclusions, your Honor.

The Court : Read the question.

(Question read by the reporter.)

The Court : The witness may answer.

A. That is my general construction of the

matter, that you would have to have enough holding

substance to hold the nicotine, to be specific, against

lethal effect. For different substances that amount

of holding substance might be different. For ex-

ample, if you were using one acid colloid it might

take a relatively small amount of holding sub-

stance to hold the nicotine. If you added some alka-

line to that mixture you would have to have a [472]

relatively larger amount of total holding substance

to hold the nicotine adequately against this toxic

effect on the chicken.
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Mr. Lyon: Q. And then it is a matter of se-

lection of a particular holding agent to have the

properties which are well known in the art?

A. It is a matter of test and experimentation,

which is the very heart of invention.

Q. All the properties of these holding agents

were well known; Lindstaedt didn't invent them,

did he?

A. So far as that is concerned, all the properties

of many compounds are well known and for many
years many inventions have used those well-known

properties

Q. Please answer.

A. It is a little difficult because there are impli-

es lions in all your questions, so it is hard to give

an answer that gives a true light on the matter.

Mr. Lyon: I don't believe, your Honor, there is

an answer to the question.

The Court : Reframe your question.

Mr. Lyon: Q. The question merely is that the

relative holding powers of all of these so-called

holding agents are well known, and Lindstaedt did

not invent or discover any of those properties,

did he?

A. He did not discover the fundamental prop-

erty of holding, but the relative holdmg power, as

you have asked it, I cannot say that that was well

known. That was a matter that was discussed by

ex])e]'imentation and testing.
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Q. Have you ever made any tests using any

other medicinal substance or any other toxic sub-

stance to determine whether or not the holding ef-

fect of these substances is not identical, irrespective

of the medicinal substance or drug or alkaloid which

is used in connection with them ?

Mr. Hackley: I object to that question on the

ground it is outside the scope of the direct examina-

tion, and for the reason [473] stated in the last

objection. This witness was not examined in his

direct examination on any subject relating to a

test

The Court: How can I limit the testimony undei-

the rules'?

Mr. Hackley: Under the rules, your Honor, we

are entitled to rely upon the presumption of

validity of our patent, here, and put in a prima

facie case.

The Court: I agree with you on that, but how
can you limit the testimony?

Mr. Hackley : Only by confining it to the scope of

the direct examination. It is the same with an ex-

pert witness as with any other witness.

The Court: Objection overruled.

A. I have only made tests involving the use of

nicotine and nicotine compounds.

Mr. Lyon : Q. And no other test with any other

medicinal substance such as cascara or any other

colloids, drugs, or commonly used medical com-

pounds ?
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Mr. Hackley: The same objection.

The Court : The same ruling.

A. Certainly not for the purpose of this si] if ; I

don't recall any others.

Mr. Lyon: Q. Could you state whether or not

the holding effect of all of these other agents used

commonly as medicines, such as cascara, other alka-

loids, other drugs or other medical compounds

would not be just exactly the same in the same de-

gree and operate exactly the same way as does the

holding power of these particular agents for nico-

tine as you have determined it to be ?

Mr. Hackley : I object to the question, and point

out that the only product that we found of a toxic

nature so far as the defendant's product was con-

cerned is nicotine. That is the only [474] product

the witness testified to in his direct examination.

The fact that there are other products, if any, that

might have been used by them is not before the

Court. That is immaterial. This question is directed

to those two propositions. The only question this

witness is here discussing before the Court, so far

as the direct examination is concerned, is the prod-

uct of the defendant. This goes to all sorts of other

toxic substances and is wholly outside the issue.

The Court: He may answer if he knows.

A. From the chemical point of view I can say

this: because of its chemical properties nicotine

would be more firmly held with acid colloids than

some other materials that may have other sub-



vs. Grover D. Turnhow, et al. 429

(Testimony of William J). Ramage.)

stances. For example, cascara isn't as alkaline as

nicotine, and, therefore, wouldn't be as fiiTnly held

by an acid colloid. Beyond that, I can't give you

any definite answer.

Mr. Lyon: Q. And that is a fact which you

would know from the nature of the two compounds"?

A. That is true.

Q. Now, on your direct examination you stated

that in your examination of the defendant's product

that you, by some grinding method, ground away a

portion of the darker colored material which sur-

rounds the defendant's product, and found there-

under a grey material. Didn't it strike you at the

time that that grey material was Fuller's earth?

Mr. Hackley: May I ask the Court to advise the

witness that when the witness is quoted by counsel,

as in the last question, the witness has a right to

ask for the production of the transcript, so there

may be no misunderstanding?

The Witness: I have a recollection of this, your

Honor. I did not testify as Mr. Lyon has framed

the question.

The Court: Well, you may answer in that way,

then. [475]

Mr. Lyon : Q. You testified that you removed a

portion of the outer material.

A. I did, but not by any grinding process.

Q. You removed it by

A. By a solvent.

Q. And found thereunder a grey material?
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A. That is true. The grey material, however,

that I fomid underneath the surface wouldn't nec-

essarily indicate a composition of an interior por-

tion of the granules. It would merely indicate that

the resinous material had been dissolved aw^ay and

that the insoluble material was left exposed, and I

did find a grey material as you have indicated.

Q. You are familiar

Mr. Hackley : Let him finish.

The Witness: I am through now.

Mr. Lyon: Q. You are familiar are you not,

with the color and characteristics of Fuller's earth?

A. I have seen a number of samples of Fuller's

earth, yes.

Q. Are you familiar with the color and appear-

ance of Lloyd's Alkaloidal Reagent?

A. To the best of my knowledge, I have only

seen one sample of Lloyd's Alkaloidal Reagent,

which looks the same as any ordinary Fuller's earth

when I look at it.

Q. Did the appearance of that product after you

had removed the outer portion thereof with a sol-

vent appear in color the same as this product I am
handing you?

A. That is a matter of recollection, Mr. Lyon. I

could not say ''Yes" and I could not say "No", be-

cause it has just a grey color. That is all I remem-

ber, and it would not mean anything to say it had

this appearance, because my recollection on that

point is not exact.
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Q. It might have been this same color ?

A. It might have been.

Q. You have no definite recollection of the color ?

A. No, I [476] would just say a grey color. I

was only examining that imder a microscope and

color is somewhat less definite under a microscope.

Q. What power did you use in the microscope?

A. I was using a 30 power microscope, I believe,

a. rather low power.

Q. Did you ever examine any Fuller's earth

through that same power of microscope before that

time? A. No, I never had.

Mr. Hackley: Are you going to offer that

sample for identification?

Mr. Lyon : No, the witness could not identify it.

Mr. Hackley: I would like to have you offer it

for identification, so that we would know what the

witness had in his hand.

The Court: The substance was gray, that was

about all there was to it?

Mr. Hackley: But they might come up with

this sample later on and we would not be able to

identify it.

The Court: Proceed.

Mr. Lyon: I will ask that this be marked for

identification, if Mr. Hackley so desires it, as De-

fendants' Exhibit K, sample of Fuller's earth.

(The sample of Fuller's earth v/as marked ''De-

fendants' Exhibit K for identification.")
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Q. Now, as to this colloidal analysis that you

made of the Defendant's product, it was my under-

standing that these figures on the chart which you

have given are based to a considerable degree on

a matter of difference, that is, you found a certain

proportion of one substance and a certain propor-

tion of the other substance, and concluded by dif-

ference that the balance was as you have put it

an ash, is that correct?

A. No, that is not correct. The figures on the

chart were all direct determinations except the

[477] material that I indicated as unclassified,

which is only a very small percentage of the total.

Q. Did you analyze defendant's product at any

time to determine the quantity of stearic acid that

was present? A. I did not.

Q. If there was a quantity of stearic acid pres-

ent into which class in your analysis would that

have fallen as set forth by Plaintiff's Exhibit 16?

A. It would probably have been in what I have

designated as resins and rosin fraction, and I pur-

posely called that fraction resinous instead of call-

ing it rosin, which was the predominant proportion

of the total, because on testing that fraction it did

not have exactly the right characteristics from a

chemical point of view^ for rosin, as it was apparent

that there might be a relatively smaller amount of

some other resinous or similar material present.

Q. Wouldn't you call stearic acid a resinous

material %
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A. No, I would not call stearic acid a resinous

material. I would call it a substance of a colloidal

nature, however; that is what this was directed to,

jjractically.

Q. Then this so-called resinous material that

you have up here, indicated on Plaintiff's Exhibit

16, included quite a number of undetermmed prod-

ucts, did it not?

A. It could have included relatively small

amounts of undetermined products.

Q. What do you mean by a relatively small

amount ?

A. Well, by further extraction with solvent I

got out a, fraction that when tested had practically

the properties of pure rosin, and that was ap-

proximately 30 per cent, of the total material. I

do not mean the total resinous material, I mean
the total Alexander product.

Q. That would be about 30 per cent, instead of

46.7 per cent, that you have indicated, or 46.44 per

cent, that you have indicated on this chart under

the name of rosin: is that correct?

A. I did not [478] include it under the name of

rosin, but under resin, which is more general; the

chart was to be corrected.

Mr. Hackley: When the chart w^as offered you

will remember that we were to make a correction

from rosin to resin. The witness called attention

to that.
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The Court : There was more rosin than anything

else.

Mr. Lyon: Q. Yon found that there was about

30 per cent, of what you determined as rosin in this

sample ?

A. Well, I might have missed some of the rosin

in my various extractions, because the extraction

method with the various solvents are difficult to

do in such a way as to retain all the products you

are trying to get out.

Q. You made no determination of w^hat this

other, about 16 or 17 per cent, of material was, did

you?

A. None beyond the mere physical examination

of it. It was still definitely an organic substance of

a complex nature and still had some acid proper-

ties, so that I would have designated it as a sub-

stance of a colloidal nature.

Q. You did not make any determination to find

out what it was?

A. No direct determination, no.

The Court: What percentage was that?

Mr. Lyon: About 17, or 16 or 17 of what is in-

dicated there under the name of resin, or rosin,

depending upon whether that chart is corrected;

that is 16 or 17 per cent of the whole formula,

not of the remainder ? A. That is right.

Q. Now, stearic acid combines quite readily with

nicotine alkaloid, does it not?
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A. I would expect it would combine.

Q. To form a nicotine soap, does it nof?

A, I believe that is correct.

Q. Did you determine whether there was any

such nicotine soap [479] in the product of the de-

fendant? A. No, I did not.

Q. It might have been there, might it not?

A. There might have been some nicotine soap,

yes.

Q. In fact, there is enough stearic acid present,

if you assume this 17 per cent, of undetermined

material to be stearic acid to combine with all of

the nicotine you found present?

A. I could not answer that definitely without

looking up the molecular weight of stearic acid.

Can you tell me the weight?

Q. Off-hand, I do not think there is anybody

here that can tell you the molecular weight of stearic

acid. Perhaps I have it here; I think I have. The

molecular weight of stearic acid is 300.3.

A. The answer to your question is this, that if

all of that material were stearic acid there is enough

stearic acid there to combine with all of the nico-

tine. However, I can say that all of that material

was not stearic acid, just from my familiarity with

stearic acid.

Q. What else did you find in that residue, if

it is not all stearic acid?

A. I have already said that I did not make

any identification of the ingredients in that residue.
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Q. But you are prepared to state, without hav-

ing made any identification of any kind, as your

last answer indicated, that it was all stearic acid?

The Court: From a superficial examination

which he indicated and his experience: is that

correct "? A. Yes.

Mr. Lyon: Q. Fuller's earth combined with

nicotine acts as a holding agent, does it not?

A. That is correct.

Q. And under the influence of an acid that

holding power is not disturbed?

A. The influence of—under the influence of the

acid the holding property is strengthened, I think.

Q. So that the holding property of a mixture

of nicotine and Fuller's [480] earth as it is passed

through the digestive tract of a chicken would be

strengthened ?

The Court: What do you mean by ''strength-

ened"—more firm?

Mr. Lyon: Grab-on power until that Fuller's

earth and nicotine mixture reach the alkaline tract?

A. It is correct that the Fuller's earth is more

firm under the acid conditions in the early part of

the digestive tract than it would be under the alka-

line conditions in the latter part of the digestive

tract, but it also is true that we do not know how

firmly the nicotine is held even under the acid

conditions of the digestive tract.
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Q. As to any of these substances there are no

figures by which you can measure the holding

power 1

A. You can measure them by tests and experi-

ments w^hich you make, but there is no way of

predicting the holding power.

Q. There is no way of defining in units such

as pounds or ounces the holding power of any of

these substances, is there?

A. No, I could not say there is any way of

definitely defining it, except by the effect that you

obtain, the result which you obtain in a given

application.

Q. And you know that when you have got

nicotine and Fuller's earth into the alkaline diges-

tive tract of the chicken all of the nicotine would

be in Fuller's earth, would it not?

A. As a matter of fact, that is true, but I know
it would also be released before it reached the alka-

line digestive tract of the chicken.

Q. Wouldn't that depend on the quantity?

A. Not entirely the quantity m this case, or in

any case, because these holding materials have a

different degree of holding power, and merely the

quantity of holding substance will not always get

you to the point where you can prevent a leaching

out of the alkaline. [481]

Q. Do you know whether or not in the defend-

ant's product there is an absolute, complete pre-

vention of the leaching out of the alkaloid as it
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passes through the digestive tract of the chicken?

A. I tested the defendant's product in an acid

condition and under faint acid conditions the leach-

ing of alkali is extremely slow. I can say that.

Q. But it is there, is it not?

A. If you create the product and treat it under

digestive conditions you gradually develop the effect

of nicotine.

Q. There is no difference in that respect between

any of these so-called holding agents?

A. Again, it is a difference of degree only.

Q. You would classify Lloyd's Alkaloidal Re-

agent or Fuller's earth as a substance of a colloidal

nature, would you not?

Mr. Hackley: Speaking in general, or within

the terms of the patent?

Mr. Lyon: I am just asking that question.

A. Yes, I would.

Q. The same is also true of Fuller's earth, it

is a substance of a colloidal nature, is it not?

A. Yes, it is.

Q. The same is true of such (^ommonly known

ingredients as molasses, is it not?

A. There are a great many substances of mo-

lasses which would not be considered substances

of a colloidal nature.

Q. What are they?

A. Well, the sugars in molasses are crystallized

very definitely; that is, they do not assume the col-
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loidal form and mider ordinary circumstances they

go into true solutions in water.

Q. The sugar, however, is so held, firmly held

in an ordinary molasses nature that it is not re-

moved therefrom, even under [482] the influence

of a high speed centrifuge under ordinary sugar

manufacturing processes, is it*?

Mr. Hackley: I am going to object on the ground

of materiality. What relation has that to the prob-

lem before your Honor ?

The Court: Wliat materiality has if?

Mr. Lyon: It has this, it will show and will de-

termine vs^hat the character of the molasses is.

Mr. Hackley: We have not contended that there

was molasses in the defendant's product. That

has not been the subject of this gentleman's tes-

timony on direct.

The Court: Proceed with the case.

Mr. Lyon: Q. You would classify, would you

not, Dr. Ramage, molasses, ordinarily, as a very

effective colloidal suspension, would you not?

A. I would say that there were colloidal ma-

terials present in the molasses, Mr. Lyon; I would

not classify molasses as a whole necessarily as a

colloidal suspension for the reason I have already

indicated, that a large portion of the molasses is

composed of substances which are really crystal-

loids and not colloids, and which can be separated

out under proper treatment of the molasses.
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Q. Molasses, however, is a substance which

pretty well defies real separation, is it not, because

it includes gums and resins as well as many other

organic compounds of a very complex nature?

A. Relatively smaller amomits of those sub-

stances compared to the sugar content that I have

just indicated.

Q. And the sugar content therein might be con-

sidered to be the filler, might it nof?

A. Yes, I think so, if you wanted to consider it

that way.

Q. You have testified, Dr. Ramage, on direct

examination that it would appear to you as a chem-

ist that one in concocting the defendant's [483]

product apparently had before them the Lindstaedt

patent in suit, is that correct?

Mr. Hackley: I object to the question on the

ground that that is not a correct statement of the

witness' testimony. I think he should have an op-

portunity to see the testimony.

The Court: You may answer.

A. T was going to say I do not recall what I

said in that regard, so I could not answer the ques-

tion closely without seeing the record.

Mr. Lyon: Q. I am not trying to quote you, I

am trying to quote the substance of what you said.

Isn't that what you said in substance?

A. The substance of what I said was that if

the teachings of the Lindstaedt patent had been
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followed a product similar to the product that I

analyzed here could have been made.

Q. You don't know, do you, when the defend-

ant's product first appeared on the market in rela-

tion to the date of the issue of the Lindstaedt pat-

ent in suif?

A. No, I do not, I have no knowledge of that.

Q. You don't know which preceded the other,

do you? A. No, I do not.

Q. Obviously, if the defendant's product pre-

ceded the granting of the Lindstaedt patent your

inference or inferential conclusion would not have

been correct?

Mr. Hackley: If your Honor please, that is not

the inferential conclusion from the answer, and I

object to the question on that ground.

The Court: The question may be answered.

A. The way I answered it, the inference you

make is not in the answer I gave a minute ago. All

I said was that the product in suit could have been

made following the teachings of the Lindstaedt

[484] patent, and beyond that I do not remember

what I said in my earlier testimony.

The Court: We will take a short recess.

(After recess)

:

Mr. Lyon: Q. Have you made any determina-

tion as to the relative holding power of Fuller's

earth as compared with hide glue? A. No.

Q. The same question with respect to peanut

meal. A. No.
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Q. The same question with respect to soy bean

meal ?

A. Soy bean meal contains a larger proportion

of casein, so-called soy bean casein, and I have

made tests where I compared the holding power of

casein for nicotine with that of Fuller's earth, in

certain applications.

Q. What do you mean by ''in certain applica-

tions"?

A. Well, where the material was given to chick-

ens for the purpose of determining the effect on

chickens.

Q. What percentage of nicotine did you use?

A. In which, the Fuller's earth mixture or the

other %

Q. Both of them.

A. I have already reported here that in the

casein nicotine mixture I had a ratio of 85 parts

of casein to 15 parts of nicotine, and in the case

of the Fuller's earth nicotine mixture I had a ratio

of 7 parts of Fuller's earth to one part of nicotine.

Q. Now, this 85 to 15 per cent, that you used,

or 85 parts to 15 parts, that is a 15 per cent, basis?

A. That is a 15 per cent, basis.

Q. And ill the Fuller's earth nicotine mixture

71/2 to 1?

A. 7 to 1. That is 12yo per cent.

Q. i/s^ A. i/s, 121/2 per cent.
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Q. In all of your determinations the amount of

nicotine which you [485] used by percentage was

more than twice that found in the defendant's prod-

uct, was it not? A. That is true.

Q. So the only comparison that you could make

by the determination that you stated is the rela-

tive holding power of the ingredients to hold con-

siderably in excess of twice as much nicotine as the

defendant employed?

A. Well, of course, the tests were not made to

determine the holding power; they were made to

determine the toxicity of the product.

Q. What is the difference between the ques-

tion of toxicity and the question of holding power,

if any?

A. There is this difference, that if nicotine is

held by an insoluble substance of a colloidal na-

ture, a water insoluble substance of colloidal nature,

it might be less toxic than nicotine, which was held

even more firmly by a water soluble substance of

a colloidal nature, because the water soluble prod-

uct might be toxic as a whole; nicotine caseinate,

for example, might be a substance within the scope

of the Lindstaedt patent.

Q. Fuller's earth, however, is not a water-

soluble substance, is it?

A. Fuller's earth is not, no.

Q. How about such substances as the broad

classification of resins and gums—they might in-

clude soluble or insoluble?
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A. It includes some of both types of material.

Q. The same is true of the broad classification

of proteins, some are acid soluble and some are

water soluble and some are acid soluble?

A. In general, proteins are water insoluble.

Q. Some, however, are acid soluble?

A. I don't know of any proteins that are acid

soluble. I know of some proteins that are soluble

in alkaline.

Q. Some of the proteins are soluble in either

alkaline or water?

A. In my experience, I did not know that pro-

teins were soluble [486] in acid. My experience

with proteins has been limited to those either in-

soluble in water or which dissolve in alkalis, or

which are even insoluble in alkalis.

Q. Now, any alkaline acid soluble substance

used as a holding agent would be of no effect in

carrying nicotine to hold it away from liberation

in the stomach, would it?

Mr. Hackley: I object to that question on the

ground of materiality. I take it we have got to

put an end to this examination somewhere; it is

beyond the scope of the direct examination, and

beyond the question that is before the Court.

The Court: I will allow the question. Conclude

with the witness.

A. You cannot say ''Yes" or ''No" to that ques-

tion, Mr. Lyon, because you might conceivably form
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a compound between nicotine and an acid sub-

stance tbat would be non-poisonous, and in that

case you would hold the nicotine against a poison-

ous effect.

Mr. Lyon: Q. By the effect of the chemical

union, however, not by the holding power as a col-

loid?

A. By the effect of the chemical imion.

Q. You cannot, however, conceive of a sub-

stance which is a colloid soluble under the effect of

an acid such as any one of these classes which

would act to colloidally hold the nicotine in the

presence of such an acid, can you?

A. If the acid were strong enough you could

break up the colloidal holding power, because the

acid would take the preferential, combined with the

nicotine, if you had an excess of water present,

which would dissolve out the nicotine, but that

would only be true where you had only an acid

condition; the acidity, for example, in the human
system would still not be great enough to destroy

the holding power of the colloidal nicotine. [487]

Q. If you take an acid soluble colloid?

A. If you were taking an acid soluble colloid

that is a different thing. I misunderstood what

you were driving at. An acid soluble colloid would

be a colloid that did not have any great holding

power for an alkaline substance because it would

be more or less alkaline, itself.
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Q. What acid substance would be more or less

soluble ?

A. An acid soluble substance, of course, is one

as compared to lack of solubility in the absence of

the acid—that is what I imderstand by acid soluble

substance, that is some substance that would not be

soluble unless you had acid present, and would be

soluble in the presence of acid. Is that what you

mean ?

Q. Yes.

A. A colloid of that nature would be one which

would not have much holding power for nicotine

in the first place.

Q. And isn't there such acid soluble substances

included in the broad definition of all gums, resins,

proteins, sugar, starches and soaps, as given in the

Lindstaedt patent in suif?

A. It is true that there are some acid soluble

substances present. However, the majority of the

substances present are not what you would consider

acid soluble colloids and in a case of this kind

where you are covering a very broad field you

have to assume what you have been assuming with

me, that a person skilled in the art is applying

the teachings and that he will select the colloids

which are adapted to serve the purpose that is

stated.

Q. But as a chemist, you could select proteins,

c:ii?i^s, resins or starch which were acid soluble and
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which would have practically no holding power for

nicotine: isn't that correct?

Mr. Hackley: I object to that question as en-

tirely immaterial, irrelevant, and incompetent, hy-

pothetical in its nature, and [488] as serving no

purpose in this case.

The Court: You may answer if you know.

A. If you Avill leave proteins out, which I did,

as I did not know about them, you could select

some of those colloidal substances which would have

relatively slight holding power.

Mr. Lyon: Q. And would be practically use-

less in carrying nicotine?

A. That is in general true. Still, however, one

skilled in the art would not select those substances

under the teachings of Lindstaedt.

Q. Does Lindstaedt in any way limit these gums

and resins which he would use, in his statement,

"All of the class of gums and resins, are also sat-

isfactory"?

A. I think there is another reading that can be

given to that clause. I had not considered this

phase of the patent, and that was not the way I

had it in mind here.

Q. Can you point to anything in the patent any-

where which carries any limitation over and above

that general statement, gums and resins, which

would limit the disclosure of the Lindstaedt patent
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as to the particular resins or gums which could be

used?

A. Well, he says on line 14, column 2, page 1,

** Proteins such as hide glue, casein powder, peanut

meal, pea meal and soy bean meal are some of the

substances of colloidal nature which are satisfac-

tory; substances such as kamala powder, tragacanth

pov:der, powdered Indian gum, powdered agar-

agar, and powdered shellac, all of the class of gums

and resins"—that is all of the class of gums

and resins referred to, namely, indicated above, an

implication as regards what he said before.

Q. Would you say in reading that patent, then,

that he specifically limits himself to the particular

gums and resins that are set forth there?

A. Not at all. I would say he is merely naming

some of [489] the substances that are satisfactory

and that he might have further identified them as

being of the class of gums and resins, but he names

them as typical, not as a limitation, at all.

Q. Then that statement, coupled with the fact

that he says, ''All of the class of gums and resins,

are also satisfactory" means that he does not in-

clude all of the class?

A. He does not say, "all of the class of gums

and resins are also satisfactory"—there is a comma

after resins—that is a parenthetical statement de-

scribing the substances that he has named ahead of

those, which are typical material.
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Q. And it does conclude with ''are also satis-

factory'"?

A. It does, but it does not say ''all of the class

of gums and resins are also satisfactory"; there is

a comma between "resins" and "are also satisfac-

tory," so that you cannot necessarily read it as "all

of the class of gums and resins are also satisfac-

tory.
'

'

Q. In this patent Lindstaedt has also defined

these substances as any agent which would be held

by absorption and/or adsorption, hasn't he?

A. He has indicated that that is the general

type of holding he is dealing with. He does not

say that any material is suitable.

Q. Well, how would you limit that statement

there and limit it to some materials and exclude

others where he says "In the claims the phrase

'colloidally held' is used to mean 'absorbed and/or

adsorbed' "?

A. Well, it is represented in there—in the first

place all his claims are directed to a non-lethal sub-

stance.

Q. I am asking about that phrase, not the rest

of the claim.

Mr. Hackley: You asked him how it was lim-

ited. Leave him alone and let him answer.

The Witness: That is a definite thing to me.

To one skilled in the art it means that if it is ab-

sorbed and/or adsorbed [490] it must be strongly
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absorbed and/or adsorbed. It would mean that

those substances which were capable of such fairly

strong absorbing and/or adsorbing would render

the nicotine non-lethal.

Mr. Lyon: Q. The properties of absorbed

and/or adsorbed, or both, in all of these products

named, were not discovered by Lindstaedt, were

they ?

A. I have already said that they w^ere not a

number of times.

Q. Well, now^, is there anything in the Lind-

staedt patent in connection with this absorbed

and/or adsorbed which definitely states that you

must use a colloid which is not acid soluble, or not

water soluble?

A. There is nothing of that nature in the pat-

ent that I recall. However, as I said, you have to

1 imit a teaching of this kind on the basis of the state

of the art and knowledge of the person skilled in

Hie art to accept the teaching in that light.

Q. In making these nicotine analyses which you

state that you made, as shown by Plaintiff's Ex-

liibit 16, did you personally make those analyses?

A. I did.

Q. What method did you use?

A. I used the silicotungstic acid method, which

is the official method of the AssociatJon of Official

Agricultural Chemists.
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Q. What particular silicotungstic acid did you

utilize ?

A. I used the material that is sold as a reagent

for that purpose. I cannot tell you the formula of

it, because it has no bearing on the question.

Q. It don't make any difference, in your opinion,

then, what silicotungstic is used?

A. I did not say that at all. I say the reagent

is—the material is sold as a reagent for that pur-

pose, and is a definite material found. It does make

some difference which silicotungstic acid you take,

but the material that [491] has been standard and

is sold as complying with the requirements of the

Association of Official Agricultural Chemists is a

definite silicotungistic acid.

Q. What one is it!

A. I can tell you by referring to my notes. That

is one of the things a person would not carry in

mind, or make any effort to carry in mind imless

they were being asked to look it up.

Q. To what are you referring?

A. I am referring to a pamphlet issued by the

United States Department of Agriculture, Bureau

of Animal Husbandry, dated April 1, 1911, which

is entitled, ''The Determination of Nicotine in

Nicotine Solution and Tobacco Extracts," by Rob-

ert M. Chapin, Senior Biochemist, Biochemical Di-

vision. In this connection I might say that because

of the date of this pamphlet I checked it against
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the present method that is recommended under the

A.O.A.C. The method is substantially unchanged.

Q. What do you mean by "substantially un-

changed"?

A. I mean that if I followed this method that

I would get the same results that I got following

the A.O.A.C. method, which is the one I actually

followed. I merely brought this along because of

the greater ease of carrying it.

Q. Which one did you follow, this 1911 method

or the one in the official publication?

A. I followed the one in the official publication.

Q. Where did you purchase your silicotungstic

acid ?

A. I purchased it from the Redman Scientific

Company here in San Francisco.

Q. Do you know whether they ever sold other

silicotungstic acid to anybody else for this type of

analysis? A. I do not.

Mr. Hackley: I object to that as immaterial.

He cannot [492] possibly know what is in the

minds of other people.

The Court: He doesn't know.

Mr. Lyon: I did not ask him what was in the

minds

Mr. Hackley: Or in their records.

Mr. Lyon: Q. Do you know what difference it

would make to this analysis if calcium was present

in the product you were analyzing?
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A. Calcimn in what form do yow mean, Mi*.

Lyon?

Q. Calcium in any form.

A. It would not make any difference.

Q. You are certain of that? A. Yes.

Q. Your study did not show you the old method

of analysis of nicotine was abandoned for the later

method using a definite silicotungstic acid with a

definite water of crystallization because in the pres-

ence of calcium they had found the older method

to be unreliable?

A. The silicotungstic acid never comes into con-

tact with the product, Mr. Lyon, until after the

nicotine has been separated, so the calcium could

not have any effect as relating to the silicotungstic

acid.

Q. Now, just describe to me fully, if you can,

the method that you utilized in this analysis.

A. Well, first, I can give you a general resume

of the method.

Q. Well, I want the particular method that you

utilized, not a resume of it.

Mr. Hackley: Let him answer the question in

the way he wants.

The Witness: I was trying to find out what you

wanted. I cannot give you the details without re-

ferring to the actual publication that I used in

making the analysis, because that is a sort of thing

that I make no effort to keep in mind. It is a

standard procedure that you follow from the book,
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and unless you are doing the analysis for a special

reason you are wasting mental effort to carry the de-

tails of the procedure in mind. [493]

Q. Let's find out. Did you ever make an analysis

for nicotine before you made the analysis in this

particular case?

A. Yes, I have made some analyses for nicotine

before.

Q. When you were in school?

A. Yes, some in school.

Q. Did you ever make any between the period of

time you were in school and the time you made the

analyses in this case ?

A. No, I don't recall I made any.

Q. How long a period of time was that?

A. Oh, a period of some sixteen years.

Q. Did you consult anyone other than the books

which you have referred to as to the proper method

of such an analysis before you made it?

A. Yes, I did.

Q. Who?
A. Dr. Eldred, of Curtis & Tompkins, in this

city.

Q. Did he make any analysis of these products?

A. Yes, he did.

Q. Are these the same analyses that you made ?

A. We both made independent analyses and

then the results that are shown here we did jointly,

checking each operation individually and jointly as

we went along.
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Q. I imderstand from you that the tabulation

which you have made here is an average of a mini

ber of determinations; isn't that correct?

A. That is correct.

Q. Just give me the upper and lower limits of

those different analyses which you used in arriving

at this average?

A. On nicotine particularly, you mean?

Q. Yes.

Mr. Hackley: Which one of the three samples

on the chart Exhibit 16 ?

Mr. Lyon: All three of them.

Mr. Hackley: Sample No. 1?

Mr. Lyon: I said all three of them. [494]

Mr. Hackley: I think you better confine your

question to one at a time. I object to that question

on that ground, your Honor.

The Court: Well, answer one at a time, and

answer as to the three of them, if you wish.

A. I don't seem to have the limit figure here.

The actual figures on which these analyses were

based ranged from 4.16 per cent, nicotine to 4.23 per

cent, nicotine on sample No. 1.

Mr. Lyon: Q. And on the others?

A. Sample No. 1, which is on Plaintiff's Ex-

hibit 16.

Mr. Hackley: That sample is Exhibit 14.

A. Yes, Exhibit 14.

Mr. Lyon: Q. Have you the figures on any of

the other of these analyses ?
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A. Sample No. 2 varied from 3.97 to 4.04 per

cent.

Q. And the third one?

A. I haven't got the third figure here, but I hap-

pen to remember somewhat specifically about that.

I remember that the figures checked somewhat

closer in the third analysis than they did the first

two.

Q. Did it strike you when you found this appar-

ently low nicotine content to check the chemical

reagent which you were using?

A. Yes, it did.

Q. Did you make such a check? A. Yes.

Q. What check did you make ?

A. By analyzing some known samples of nico-

tine.

Q. For instance what?

A. Well, for instance, we took a sample of Black

Leaf 40, which contains 40 per cent, of nicotine alka-

loid, and analyzed it, and found exactly 40 per cent,

nicotine alkaloid in it.

Q. Have you ever referred to the publication of

the Official Agricultural Chemists on Black Leaf 40 ?

A. Never have.

Q. You don't know that those show there is

about 41% per cent. [495] of nicotine present in

Black Leaf 40, do you? A. No.

Q. Did you try more than one silicotungstic

acid in making these experiments?

A. No, we used just the one material.
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Q. Just the one sample that you bought. It

never occurred to you to go out and buy another

sample to check that one, did it %

A. No, I don't believe it did.

Q. You never checked the water of crystalliza-

tion of that sample, did you ?

A. Well, the material was in solution as we

used it.

Q. Well, just answer the question: did you ever

check the water of crystallization of that material?

A. No.

Q. You knew, did you not, that the official meth-

od told you that there is only one silicotungstic acid

that will work and that depends on water crystal-

lization ?

Mr. Hackley: Are you referring to a publica-

tion % If you are show it to the witness.

Mr. Lyon : I am asking the witness a question.

Mr. Hackley: What is the publication you are

talking about '^

The Witness: I don't recall that reference.

Mr. Lyon: Well, I will read you from the '' Offi-

cial and Tentative Methods of Analysis of the Asso-

ciation of Official Agricultural Chemists. Editorial

Board, W. W. Skinner, Chairman," and others. At
page 60 of that book I will read

:

"Silicotungstic acid method—Official. Re-

agents.

"(a) Silicotungstic acid soln.— Dissolve

120 g of silicotungstic acid (4H20.Si02.-

124O322H2O) in H2O and dilute to 1 liter. (Of
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the several silicotungstic acids, 4H20.Si02.-

IO4O3.3H2O and 4H2O.SiO2.1210.,20H2O do not

give crystalline precipitates with nicotine and

should not be used.)"

The Witness : If that is all you are dealing with

it is a question of crystalline precipitation, I could

answer that directly, [496] because we did get

crystalline precipitates.

Q. Do you know you would not get some crystal-

line precipitates with these silicotungstic acids?

A. No, I don't know.

Q. As a matter of fact, that reference there

teaches you as a chemist that if you are going to

carry out the reactions you better be careful if you

are going to get a complete precipitate to use one

only silicotungstic, doesn't it?

A. That is true. Also, as a chemist, it is true that

when you have on the market certain things that are

sold for these analytical procedures they are very

carefully checked before they are sold, and all chem-

ists accept the analyses for analytical purposes on

products of this kind.

Q. You did not, however, make any effort inde-

pendently to determine the degree of hydration for

the water of crystallization with the silicotungstic

that you used? A. I did not.

Q. You did not take the precaution to go out

and purchase other samples, another sample from

someone of silicotungstic acid to see whether it

checked in its use with the analyses that you made,

did you?



vs. Grover D. Turnbow, et al. 459

(Testimony of William D. Ramage.)

A. I cannot answer that question definitely.

Why, I hesitated before, it seems to me we used

silicotungstic acid from two different sources in

these analyses, but without checking back I cannot

be certain of that.

Q. And the two silicotungstics that you used, if

you did use them, were apparently the same in char-

acteristics, because they gave you the same results,

didn't they? A. That is right.

Q. You would not have known whether one or

the other had the right degree of water of crystal-

lization? A. That is correct.

Q. Did you ever go to the State Chemist, Mr.

Cox, and ask him for a sample of silicotungstic to

use in these determinations?

A. I never have.

Q. Did you ever ask anyone who has made nico-

tine analyses whether [497] or not they had had con-

siderable difficulty in those analyses because of the

variation of the silicotungstic which you buy on the

market ?

A. I never asked anyone. However, Dr. Eldred,

of Curtis & Tompkins, assured me that this silico-

tungstic acid is one which had been found satisfac-

tory in their nicotine analyses which they made quite

frequently.

Q. All you know about the reagent that you

used, then, is practically a matter of hearsay, isn't

it?
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A. That is correct. I won't quite leave it in that

form, however. It is not hearsay to a chemist when

he has the label of a reliable manufacturer on the

product and has the assurance from another repu-

table chemist who is working in the use of a product

frequently that he accepts a product as being what

it is represented to be.

Q. But you did not take the precaution that the

official method tells you to take in the very inception

of defining the method, the official method, of de-

termining the nicotine as I have read you in this

book, did you? A. I did not.

The Court: We will take a recess until two

o'clock.

(A recess was here taken until two o'clock p. m.)

[498]



vs. Grover D. Turribow, et dl, 461

Afternoon Session.

The Court: Proceed.

WILLIAM D. RAMA( J p;

Cross Examination (Resumed).

Mr. Lyon : I just have about two more questions,

your Honor.

The Witness : Your Honor, could I make a state-

ment to amplify some of my earlier testimony before

these questions are asked ?

The Court : You may take it up with your attor-

ney, he can develop that on redirect examination.

Proceed.

Mr, Lyon: Q. In speaking of these substances,

when they go into solution, any of them, they are no

longer colloids, are they?

A. Which substances are you speaking of, Mr.

Lyon?

Q. Well, any of them, anything, when it once

goes into solution it is no longer a colloid if it goes

into solution?

A. If it goes into a true solution it is no longer

a colloid, but if you are speaking of the substances

we are discussing here, a great many of them don't

go into true solution. They go into a colloidal dis-

persion.

Q. If they are soluble in acid they are no longer

a colloid, are they?

A. I think that question is too general, but I will

answer it as best I can. If a substance, the fact a
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substance is solvent in an acid does not prove it is

not a colloid.

Q. After it once goes into solution in an acid so-

lution it cannot be a colloid any longer ?

A. It can go into a colloidal dispersion.

Q. Well, that is not a solution, is it f

A. If it goes into a true solution

Q. It is not a colloid?

A. It is not a colloid, but that makes the inter-

pretation in the light of my earlier testimony,

where you asked me about substances being acid

soluble, I was speaking there [499] about either

what is commonly called solvents in connection with

colloids; a colloidal substance might be acid soluble

in a sense where it would not be in true solution ; it

would be in a colloidal dispersion.

Q. You have many of these substances in this

classification which are truly soluble, are they not;

gums, they are truly soluble?

A. I don't think that that statement can be said

to be true about the gums.

Q. Proteins, when you put them into an acid so-

lution, they are no longer a protein or a colloid, are

they?

A. I think a substance like a protein is still a

colloid when you put it into an acid solution.

Q. Well, in answering that, you are saying it

does not go into a true solution.

A. Saying it does not go into a true solution, yes.

Q. If it goes into a true solution it is neither a

protein nor a colloid, is it?
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A. From a chemical point of view that is cor-

rect, yes.

Mr. Lyon: That is all.

Redirect Examination

Mr. Hackley: I want to make one preliminary

statement before I enter on the redirect examination

at this time, to preserve certain objections that were

made during the course of the cross-examination.

In the cross-examination of this witness, a witness

of the plaintiff, the defendant went beyond the

bounds of what we sincerely believe was proper

cross-examination, far outside the scope of the di-

rect examination of the witness. I want to make the

statement for the record that in making my redirect

examination of this witness the subjects outside the

scope of the direct examination to [500] which my
objection was interposed, in no way do I waive my
objection to that, and I still consider that in pro-

ceeding as he did counsel for the defendant made

the witness his ow^n witness.

Mr. Lyon : Of course, your Honor, I cannot agree

with that at all. The witness was opened up on

every line of the examination gone into on direct

examination on his cross-examination.

Mr. Hackley : I am not pressing the point at this

time, your Honor.

The Court: In any event, the Court has ruled

already. Proceed with the case.

Mr. Hackley: Q. Dr. Ramage, you mentioned

when you came into the court-room that you wanted
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to elaborate upon some of your testimony, I believe,

given this morning, or shortly before noon.

A. Yes.

Q. Will you please do that ?

A. In view of the questions that Mr. Lyon di-

rected about composition of the silicotungstic acid

used in the analysis for nicotine, during the noon re-

cess I had one of my associates determine the proper

content, or the proper crystallization of the silico-

tungstic acid that we actually used in the determina-

tion of the nicotine, and it was found that the com-

position of the material was within the limits set by

Murray in his book entitled ''Standards and Tests

for Analytical Reagents, In Regard to its Content

of Water Crystallization."

Mr. Lyon : I move to strike the statement of the

witness as pure hearsay.

Mr, Hackley: If your Honor please, that state-

ment is based, and properly so, as an expert may
do so, upon the work

The Court: Let the record stand. Proceed.

A. That fact, taken in conjunction with the fact

that the official methods of the Association of Offi-

cial Agricultural Chemists indicate that when you

don't have the proper composition in your [501]

silicotungstic acid you don't get a crystalline reac-

tion product with your nicotine, and the fact I did

in all cases get a crystalline reaction product when

I was determining the nicotine confirms my belief

that the analyses as given represent the correct nico-

tine content of the product.
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Q. Referring to defendant's product?

A. Referring to the defendant's product, as the

results are indicated in the chart, Exhibit 16.

Q. You stand by those several analyses ?

A. I stand on those analyses.

Q. Dr. Ramage, I hand you a book, the book

from which Mr. Lyon read, "Official and Tentative

Methods of Analysis of the Association of Official

Agricultural Chemists, '

' and direct your attention to

page 60, Section 106, which appears to be the section

read by Mr. Lyon, and ask you to discuss in the

light of your findings with regard to the silicotung-

stic acid reagent used by you the statement appear-

ing there.

A. In the statement referred to it is indicated

that the proper content is 4H20.Si02. I2WO322H2O. It

is further indicated that a compound having the

composition SiO24H2O.lOWO3.3H2O does not give a

crystalline precipitate.

Q. And you have testified that you obtained a

crystalline precipitate ?

A. And I obtained a crystalline precipitate.

Furthermore, the loss in weight which was deter-

mined by my associate during the noon hour shows

definitely that the product could not have been this

one which is named here as not giving a crystalline

precipitate. It is further indicated here that the

product 4H2O.SiO2.12WO3.20H2O does not give a

cr3^stalline precipitate.

The Court: It would be interesting here in this

solemn session that we are going through to know
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just Avhere we are going. Isn't this hearsay, this

witness testifying to what somebody else did? [502]

Mr. Hackley: We will produce Dr. Eldred, the

associate.

The Court : I have been trying to be helpful here

in violating some of the letters of the rules, but

when it comes to asking a witness a question like

this, why, let's not waste any more time trying to go

into matters like this.

Mr. Hackley: Well, I can justify this question,

if your Honor please, from the authorities in cases

of this character.

The Court : If you say the witness who made the

examination is available, why can't you produce

him?

Mr. Hackley : He will be produced.

The Court: What is the necessity of transmit-

ting it through this witness on the stand ?

Mr. Hackley: Because this witness, as an expert

in chemistry, under the authorities, your Honor, is

entitled to rely on the laboratory analyses per-

formed by his associates.

The Court: And testify to findings of a third

party ?

Mr. Hackley : Yes, your Honor.

The Court: I don't agree with you and I will so

rule. Objection will be sustained.

Mr. Hackley: Q. Dr. Ramage, what was the

brand of silicotungstic acid reagent used by you?

A. It was Mercks' Reagent Chemical.

Q. Who is Mercks ? Is that a company ?
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Mr. Lyon: Objected to as immaterial.

A. Mercks is one of the leading and most repu-

table manufacturers of reagent chemicals.

Mr. Hackley: Q. What was the name given to

the product on the container?

A. The name given to the product on the con-

tainer was exactly the formula indicated in the

A.O.A.C. method just referred to.

Q. Referring to the book that Mr. Lyon read

from this morning? [503]

A. That is correct.

Q. Exactly the same formula?

A. Exactly the same formula.

Q. In the course of your cross-examination you

were called upon to discuss some toxicity tests made

for nicotine. Have you had a chance to secure your

full notes on those tests and can you give the infor-

mation in consecutive and complete order at this

time ? A. Yes.

Q. Please do so.

Mr. Lyon: Object to that as not proper redirect

examination into the methods.

The Court : I will allow it. I did violence to this

witness before but at that time I was trying to do

another thing, trying to take care of half a dozen of

these cases that were ahead of you and that will be

here when you, gentlemen, get through. I ex-

hausted my efforts in that respect with very little

success, so now we will have to go on here as best

we can. I will allow him to answer.
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A. On February 1, 1938 an experiment or test,

rather, was conducted, using 8 milligrams of nico-

tine added in the form of the chemical product

known as nicofume. The administration to a

chicken of this material resulted in the death of the

chicken after characteristic preliminary symptoms,

as already noted.

Mr. Hackley: Q. For the sake of the record,

what were those characteristic symptoms? I don't

think they were all included in +lie cross-examina-

tion.

A. Well, first, the usual salivation.

Q. Describe what happened with this particu-

lar bird.

A. With this particular bird there w^as a droop-

ing head with salivation and defecation.

Q. Within what period of time after administra-

tion?

A. Within thirty seconds after the mixture was

administered. [504]

Q. Then what happened?

A. Then within two and a half minutes there

were tetanic symptoms, meaning the drawing up of

the muscles through the back of the bird, and there

was a stiffening with the legs extending, and then

convulsive jerking and choking, and within nine

minutes the bird was dead.

Q. Did you make any further nicotine tests? I

believe you testified that about March 28th or 29th,

1938 you made such a test. A. Yes.
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Q. What did that demonstration show; give the

history of it.

Mr. Lyon: I think, your Honor, the witness

should be qualified to show what he did in these

tests. We have had only explanations of the matter

as to who was there, who did the work, and who

did not.

Mr. Hackley: That is all in the record on cross-

examination, your Honor. I am just at this time

completing the partial job or description of these

tests which came in on cross-examination. As long

as we have gone into it the record might as well be

complete.

The Court : I will allow it.

A. The second test to which you have just re-

ferred also involved the use of 8 milligrams of nico-

tine.

The Court: Well, now, let's find out, as counsel

suggested, as to who were there, where they were,

and what was done.

Mr. Hackley : I think, if your Honor please, that

w^ould be repetition at this time, because it is all in

the record. The witness testified.

The Court: Now you are dealing generally with

the test.

Mr. Hackley: No. The record as it now stands,

and I have examined the record to determine it,

merely shows who was present at the time and place

of these tests. It does not show consecutively or

effectively what the demonstration on the bird was
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and the [505] ultimate result. The record is only

partially complete.

The Court : All right.

A. This is merely a more careful transcript of

my notes of the same tests that I testified to.

Q. When did you prepare them?

A. At the time of the test.

Q. From your notes?

A. I made actual notes, longhand notes, at the

time of the test, and these

Q. Are these the longhand notes ?

A. These are not the longhand notes, no.

Q. When did you say these tests were made?

A. You mean the test that counsel is asking me

regarding now?

Q. Yes.

A. This test was one that was conducted on the

28th of March.

The Court: Yes. Who was present?

A. At that test Mr. Turnbow and Mr. Gray and

Dr. Leake.

Q. That corresponds with your testimony the

other day, does it ? A. Yes.

Mr. Hackley: That was the point I was trying

to make, that he has already given that testimony.

The Court: Proceed.

Mr. Hackley: Q. These are not new experi-

ments.

A. In the second test, using nicofmiie, 8 milli-

grams of nicotine was administered to a chicken in
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the same maimer as in the preceding test, and within

six minutes the chicken was dead after a period of

characteristic symptoms, as previously described.

Q. And did you make a test following this test

you have just described with regard to the toxicity

of Black Leaf 40 with nicotine sulphate ?

A. Yes.

Q. This was a test, again, on March 28th or

29th, 1938? A. That is correct.

Q. The same parties were present as testified to

in response on [506] cross-examination "?

A. Yes; in this case .1 of a cubic centimeter of

Black Leaf 40 was administered to a chicken with

.1 of a c.c, being equivalent to approximately 48

milligrams of nicotine, and in my previous testimony

on this test I indicated that while there was poison-

ing of the chicken, that during the period that I

observed it it did not die. However, w^hen check-

ing my records I find that the chicken did die in six

minutes after the administration.

Q. Now, as a further test at the same time, or

approximately the same date we have just referred

to, March 28th and 29th, 1938, did you make any

demonstration with regard to the toxicity of a com-

pound including Black Leaf 40 and Lloyd's Re-

agent? A. I did.

Q. Tell us what the test was and carry through a

description of the determination.

A. The test was made up in conformity with

the proportion taught for making the so-called
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miiversity capsule, where Lloyd's Reagent is used

as a holding agent for nicotine or nicotine sulphate.

Q. Right at that point, I direct your attention

to Defendants' Exhibit D.

Mr. Lyon: I think the witness should be per-

mitted to finish the answer to the question before he

is asked another.

Mr. Hackley : I think that I should be permitted

to conduct my examination of my witness in my
manner, your Honor.

Q. On page 58 of this bulletin, '^ California Agri-

cultural Extension Service, Circular 8, February,

1927," last paragraph, appears a description. Does

that bear on your testimony at this time ?

Mr. Lyon : That is objected to as leading.

Mr. Hackley : It is leading, your Honor, but

The Court : What is that, some picture %

Mr. Hackley: No. This is a Defendants' Ex-

hibit, a circular [507] in which a formula is dis-

closed, which formula the witness is testifying about,

and is the source of the statement the witness just

made from the stand.

The Court : Very well.

Mr. Hackley: And I am just tying the two to-

gether, your Honor.

The CoTirt: What is the answer after you tie

the two of them together?

Mr. Hackley: The answer is that he followed

this publication that the defendant has offered.

The Court: Why not ask him the question di-

rectly.
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Mr. Hackley: Well, I don't like to lead the wit-

ness.

The Court : Well, clear it up.

Mr. Hackley: Q. Circular 8 discloses a for

mula which calls for the combination of 7.92 grams

of Black Leaf 40 with 16 grams of Lloyd's Alka-

loidal Reagent. Is that the proportion used by you

in making the product you were just discussing?

A. That is the proportion, yes.

Q. Is that the source of the information you

have in making the product of the demonstration to

which you referred?

A. That is the source, yes.

Q. Continue.

A. A product was made in which .1 of a c.c. of

Black Leaf 40 was mixed with 240 milligrams of

Lloyd's Reagent, which, as I have just indicated, is

the ratio indicated in the publication referred to by

Mr. Hackley, which is used in making so-called

University Capsules.

Q. This product you made up w^ould comprise

substantially the contents of such a capsule ?

A. That would be the

Mr. Lyon : Object to that as leading.

Mr. Hackley : It is leading, your Honor, but

The Court: Proceed.

A. The product so made corresponded exactly to

the contents of a [508] University Capsule; would

be used for mechanically holding the capsule.

Mr. Hackley: Q. Continue.
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A. This mixture was administered to a chicken.

Within two minutes the chicken's wings began to

droop. Within five minutes there was complete col-

lapse, and within ten minutes the chicken died.

Q. During the course of your examination you

have had occasion to use the word ^'compound" a

number of times. Did you prepare yourself with a

transcript of the definition of that word from Web-
ster's Dictionary Unabridged'? A. Yes.

Q. Give it to us for the sake of the record.

Mr. Lyon: That is objected to as immaterial.

The witness has not testified that he adopted a defi-

nition before he gave his testimony.

Mr. Hackley: Well, I can change my question

in order that there would be the foundation for such

a question.

The Court: Proceed.

A. The word '^compound" is sometimes loosely

used to mean any mixture of any sort, and in this

sense Webster gives the definition:

*'Compound—Composed of, or produced by

the union of, several elements, ingredients,

parts, or things; involving combination; com-

posite."

However, in the sense in which the compound is

used in chemical parlance it means some different

thing. It is a more definite and distinctive word.

Webster gives it, the definition of a compound in

chemistry

:
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^'A distinct substance formed by a miion of

two or more ingredients in definite proportions

by weight; as, water is a compound of oxygen

and hydrogen. Every definite chemical com-

pound always contains the same elements,

united in the same proportions by [509] weight,

and with the same internal arrangement."

Mr. Hackley:

Q. When you used the word ''compound", in

which sense are you using the word ?

A. I use the word "compound" in the chemical

sense.

Q. That is different

A. That is definite and distinctive from the

chemical standpoint.

Q. Can you give us a definition from Webster's

dictionary of the word "parasiticide," a word fre-

quently used in this case ?

Mr. Lyon: I do not think this is redirect ex-

amination, your Honor. They asked him what a

parasiticide was on direct examination, and if he is

going back over all of that territory there is not

going to be any end. It is not redirect examination,

because it is a matter that was covered on direct

examination.

Mr. Hackley: There are three words, parasiti-

cide, vermifuge, and anthelmintic

The Court : Is that the last one %

Mr. Hackley: No, there are two more, parasiti-

cides, vermifuge, and anthelmintic.
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The Court: You went into it on direct examina-

tion. Let us conclude with the witness.

A. Webster's definition of ''parasiticides" is:

''Destructive to parasites; parasitical." Noun,

"Any agent used to destroy parasites."

Mr. Hackley: Q. Do you have a definition of

the word "vermifuge"?

A. The definition for the word "vermifuge"

Mr. Lyon: I make the same objection to that.

The Court: The same ruling.

A. The definition of the word "vermifuge," from

Webster, is indicated as a medical term, "A medi-

cine or substance that expels worms from animal

bodies; an anthelmintic."

Mr. Hackley: Q. Now, will you give us a defi-

nition of anthel- [510] mintic, so that we will have

the definitions complete?

Mr. Lyon: The same ruling.

The Court: The same ruling.

A. Webster's definition, which is also indicated

as a medical term, is, "Expelling or destroying in-

testinal worms"; that is the adjective. And noun:

"An anthelmintic remedy."

Q. Can you state whether or not, so far as the

purposes of the present case are concerned, the

terms "parasiticide," "vermifuge," and "anthel-

mintic" are substantially synonymous?

Mr. Lyon: That is objected to as leading.

Mr. Hackley: No, I asked him to state whether

or not.
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Mr. Lyon: It is also objected to as not redirect

examination.

The Court: He may answer. Let us conclude

with this witness.

A. For the purpose of the present suit those

three words are synonymous.

The Court : Is that all with this witness ?

Mr. Hackley : No. your Honor. After two and a

half days of cross-examination I cannot cover it all

in two or three questions.

Q. Can you state whether or not under the

teachings of the Lindstaedt patent in suit the sub-

stance used for holding nicotine or the toxic sub-

stance against lethal effect must be any pure col-

loidal substance?

Mr. Lyon: That is objected to as not redirect

examination.

The Court: He can answer.

A. I can say definitely it is not necessary for the

substance to be any pure colloidal substance. It is

only necessary that the substance be of a colloidal

nature, namely, having active chemical groupings

in its constitution, which would make it an effective

holding agent for nicotine.

The Court: I think it would be well for those

who are engaged [511] in patent practice to read it.

With that admonition you may proceed.

Mr. Hackley: I might say that my opponent re-

sents it when I define the words he uses.
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The Court: Those last two questions and answers

are the ones I have in mind.

Mr. Hackley: Q. State whether or not it is

necessary to reduce a substance of colloidal nature,

as that term is used by Lindstaedt, to a state of

colloidal dispersion in order to secure the holding

action by absorption or adsorption that is defined

by Lindstaedt 'F

Mr. Lyon: That is objected to as leading.

The Court: He may answer.

A. Answering your Honor's criticism

Q. (Literrupting) Whose criticism?

A. I thought it was criticism of the way I pre-

sented it.

The Court: I was talking to the attorneys, here.

I never allowed myself in thirty years of practice

to ever permit myself to criticise to any degree a

witness unless there was some wilful perjury go-

ing on on the stand. I may disagree with any-

one, but I never waste my time criticising a witness,

at all, unless I know they are engaged in perjury.

Then I meet that in my o\\ai way. I think I indi-

cated to you sometime ago I had some difficulty

about the matters here, and I think I could save

some time if it would be of any comfort to you, I

but I shall not go that far. When you go over into

the field of chemistry I try to follow you. Proceed.

A. It is not necessary to reduce the substance

to a state of colloidal dispersion. It is only neces-
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saiy that by some means sufficient surface of the

colloidal material be exposed so that the nicotine

can have access to the active holding group. This

can [512] be done by grinding the product so it

can have a very large surface exposed or by par-

tially melting the product and mixing with the

melted product, or by similar mechanical means

which do not constitute reducing to a colloidal dis-

persion.

Mr. Hackley: Q. The words ^'colloidal disper-

sion" have crept into the cross-examination. Will

you give us a working definition of the phrase?

A. Colloidal dispersion of a substance merely

means reducing it to such fine or small particles

that the substance has colloidal properties. Col-

loidal properties mean that the surface forces have

become an important factor in determining the

properties of the material. Electrical or other

forces become more predominant with these fine

particles than they do with coarser particles.

Q. The phrase ''dispersed phase of a colloid"

likewise came in during cross-examination. So the

record will be complete, will you define that?

A. The dispersed phase is the material that is

commonly called the colloid

Q. The phrase "dispersed phase" was used.

A. It is material in which the colloid is dis-

persed.

Q. You were shown a couple of samples which

I believe are here as Exhibits A and B of Defend-
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ants' for Identification only, which apparently were

to be construed respectively as nicotine alkaloid

and nicotine sulphate; you were asked to smell

them. Were you able, as a result of your olfac-

tory examination, to determine whether or not the

indications of identification of those products are

correct? A. No, I was not.

Q. What, if any, conclusion were you able to

reach with regard to the two products submitted

to you for your cursory examination in the manner

mentioned ?

A. Merely that it had a definite odor, and that

each of them had an odor that was similar to that

of [513] nicotine.

Q. Was there any manner in which you could

state that those products positively were or were

not the substances that they were represented to be

from your examination of themf

A. No. I could say that the nicotine alkaloid

was very much lighter colored material than either

of the products, but that when exposed to light and

air the nicotine alkaloid can assume the darker

color that this product had.

Q. You testified on direct examination, and it

was brought out on cross-examination, that on its

label defendant and the manufacturer, Alexander,

represented the presence of 5 per cent, nicotine

alkaloid in the defendant's product. Is that cor-

rect? A. That is correct.
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Q. Can you state, under the teaching of the

Lindstaedt patent in suit, assuming the presence

of a full per cent, nicotine alkaloid in the defend-

ant's product, as analyzed by you, there is present

sufficient colloidal holding substance to meet the

teachings of the Lindstaedt patents

Mr. Lyon: That is objected to as not redirect

examination.

Mr. Hackley: If your Honor please, there was

a very vigorous challenge to the finding of nicotine

in this product by the witness. The witness has

stated his finding is accurate, and now we are

throwing the assumption in here that that challenge

is justified for the moment, and I am going to ask

this witness if, accepting that inference of the de-

fendant, that would make any difference in his tes-

timony, the same identically, practically word for

word, after quite a discussion on direct examina-

tion, and the Court ruled at that time that the

question was premature, since there was no reason

presented at that moment to indicate a challenge.

The Court: The witness may answer.

A. No. All my answers would be the same.

The product would [514] still fall directly within

the teaching of the Lindstaedt patent, even if we

accepted the 5 per cent, nicotine figure given on the

carton and made the comparison on that basis.

Q. Would you define the phrase ''nicotine alka-

loid" as it is used in this case?

A. Nicotine alkaloid refers to a definite chem-

ical substance which commonly occurs in tobacco,
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and it is extracted from tobacco by known pro-

cesses.

Q. Is that what is sometimes called free nico-

tine?

A. No, nicotine alkaloid is somewhat broader

than the term free nicotine. The term free nico-

tine refers just to nicotine base, which is an alka-

line material, and then we have nicotine sulphate,

which has the kind of material of Black Leaf 40,

which is the salt of the nicotine base with sulphuric

acid. The term ''nicotine alkaloid" would cover

every one of those and would refer to the nicotine

contents of the material even though they might

be combined with something else.

Q. You referred to various demonstrations con-

ducted by you by way of tests during the course of

your cross-examination, in which nicotine and nico-

tine sulphate, as well as defendant's product and

some other compoimds or combinations were ad-

ministered to chickens. Can you state where in the

mouth of the chicken the several products used in

the demonstrations were deposited?

Mr. Lyon: That is objected to on the groimd the

witness is not qualified to answer the question.

The Court: As I recall the testimony already

in the record, it was lodged back on the palate.

Mr. Hackley: I did not want to make the ques-

tion leadins^, otherwise it would be more obvious

—

the record is not quite complete.
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The Court: Let him answer the question and

let us get through. [515]

A. As I have already stated, the nicotine was

administered at the back part of the mouth, but I

did not know enough about the structure of the

chicken at that time to identify it further, but I

have since found

Mr. Lyon: Wait a minute.

Mr. Hackley: Let him finish.

The Court: Just wait a minute. He has prob-

ably examined and made some research since we

adjourned, and maybe tomorrow there will be some

more of this thing.

Mr. Hackley: Chemical cases very often run

that way, they have to.

The Court: If you, gentlemen, don't cooperate

with this Court I will have to become more and

more severe.

Mr. Hackley: This relates to an examination of

various objects such as the birds.

The Court: He has testified two or three days,

and now you want to bring him back and have him

testify to things he has done since he testified.

Mr. Hackley: The purpose of this is very sim-

ple. The witness, as he started to say, knew at all

times precisely where in the mouth of the chicken

the product was deposited, but with respect to

where the windpipe was located he did not know.

An examination of the chicken told him where it
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was, and now he is going to tell us with reference

to where in the chicken's mouth it was deposited.

Mr. Lyon: This is an ex parte demonstration

at which we were not present, and it cannot be

binding on us except to show that the witness

knows about it. Now, the fact that he went out

and examined, after he testified on cross-examina-

tion, certainly cannot supplement what he did not

know at that time. As your [516] Honor observed,

this process might go on indefinitely.

The Court: He is a better witness today than

yesterday. He becomes more and more important

as the case goes on.

Mr. Hackley: That has to be the case in a case

like this. When he raises a point of any sort that

can be answered affirmatively we propose neces-

sarily to answer that. All of the little quibbling

things that he can think of to discuss with this wit-

ness we are not going to answer.

The Court: I can state to you there has nothing

been testified to here in the last day or two that

would be so important to this case in my decision.

Now, I have divulged my state of my mind to you.

Mr. Hackley: Our problem is one of trying to

read the Court's mind.

The Court: You have no difficulty in doing that

now\

Mr. Hackley : May the witness answer that ques-

tion'?
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The Court: Yes, he may answer.

A. I found that the points which I had pre-

viously observed as being the points where the

product was administered was away from the re-

spiratory tract of the chicken, so as to avoid any

product being breathed into the respiratory sys-

tem.

Mr. Hackley: My redirect examination is great-

ly shortened.

Q. In answer to a question on cross-examina-

tion at Transcript p. 124 you referred to an ex-

cess of acid substance present in the defendant's

product, stating: *'The analysis of the product

shows that there was an excess of acid substances

present in the product, definitely acid substances.

After making complete analysis of the product, in-

cluding the analysis of the ash, there is an excess

of acid substance present; so on that basis, from

my knowledge of colloidal chemistry, I can say

definitely there was [517] acid holding power avail-

able there to hold the nicotine." What were the

acid substances to which you referred in that quoted

answer? The principal acid substance I saw there

is resin. There are other acid substances that could

have been referred to by me in that answer. There

could have been other acid substances present and

the methods of analysis indicated that there were

other acid substances present, but the resin was the

one that I determined quantitatively.
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Q. State whether or not the products deter-

mined by you as ash in your analysis as shown on

the chart Exhibit 16 were in your opinion intro-

duced into defendant's product in active form, and

by that I mean chemically active form.

Mr. Lyon: That is objected to on the ground that

the witness has not been qualified to answer that

question.

Mr. Hackley: It certainly is a chemical question.

Mr. Lyon: He does not even know what the

ash is.

Mr. Hackley : He never made any such statement.

The Court: Is the ash the 16 or 17 per cent.?

Mr. Lyon: No.

Mr. Hackley : The question here is, we have some

30 odd per cent, of ash the witness has testified

was present. My question is to determine whether

or not that product was introduced in chemical

active form or whether it was just some form of

dirt, something that would not have any chemical

activity. It is important to have that in the record.

The Court : You may answer.

A. At least a large proportion of that material

was present as a physical constituent of the earthy

material present. That is shown by the difficulty

of removing that lime on extraction with acid. [518]

Mr. Hackley : Q. What would you say, then, with

regard to the chemical activity or chemically active

form, if any, of this earthen substance in the de-



vs. Grover D. Turnhow, et al. 487

(Testimony of William D. Ramage.)

fendant 's product in the course of its manufacture ?

Mr. Lyon: That is objected to for the same

reason.

The Court : I will allow it.

A. The earthy substances are entirely negative,

chemically, except for possibly the absorptive power.

They have no direct ability to react chemically with

the other substances present in the composition.

Mr. Hackley: Q. You testified, I believe, on

cross-examination that there was a possibility of

some of the product shown on the chart as ash

could have been Fuller's earth. Can you give us

any idea of approximately what proportion of that

was and could have been Fuller's earth, if you

could determine that?

The Court: Did you determine that from your

examination %

A. No, I did not determine that. Judge. But

if I had assumed that all of that material as indi-

cated is Fuller's earth then there could have been

a maximum of about 35 per cent, of Fuller's earth.

The Court: That is purely speculative. It does

not mean very much in the examination of the

witness.

Mr. Hackley: In response to cross-examination

the witness was called upon to make just that as-

sumption and I merely am carrying that forward

to the maximum for a very definite purpose.

A. When I give that answer I am giving the

maximmn amount of Fuller's earth that could be

present on the basis of the analysis.
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Q. Taking the amount of Fuller's earth as the

maximum assumed by you and the amount of nico-

tine found in the product of the defendant, have

you at any time attempted to determine what effect

such a compound with those two ingredients alone

in those proportions would have on a chicken"?

A. Yes, I made a test of such a mixture [519]

of Fuller's earth and nicotine.

Q. Tell us the proportions of the material and

what results you determined upon such a test or

demonstration ?

Mr. Lyon: I think there should be a foundation

laid. We object to any ex parte test of this char-

acter. It is not binding on us. It is not even ad-

missible in evidence.

Mr. Hackley: Their purpose is perfectly obvious

and they are admissible; Mr. Lyon knows that very

well.

The Court: If he insists on a foundation he is

entitled to it.

Mr. Hackley: Q. You made such a test, I believe

you testified, is that correct? A. Yes.

Q. Who was present?

A. Dr. Leake and yourself were present.

Q. That is all—in addition to the chickens, per-

haps? A. That is all.

Q. Continue now with your original answer?

Mr. Lyon: When?
Mr. Hackley: Q. All right, when?

The Court: Sunday afternoon?
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Mr. Hackley : No, this was not Sunday afternoon.

A. Last night about eight o 'clock.

Q. Where'?

A. At the laboratory of Dr. Leake.

Q. Continue now with your original answer.

A. This mixture was administered to a chicken

in an amount such that the quantity of nicotine was

approximately 58 milligrams.

Q. When you say "approximately", how close

to 58 milligrams was if?

A. For calculating purposes it was 58 milligrams.

Q. All right, continue.

A. None of these calculations were carried out

to the third decimal point. When I say approxi-

mately I usually mean that. That was the amount

of nicotine in one [520] dose of the product indi-

cated on the carton of the defendant's material.

Q. Then as I understand you took the amount

of Fuller's earth which is approximately 35 per

cent, that you stated was made up of those items

present in Alexander's product and mixed that with

the nicotine, is that correct ?

A. That is correct.

Q. And administered that product, that combi-

nation, to the chicken? A. That is correct.

Q. And what happened?

A. The chicken was killed.

Q. In what period of time, approximately, mi-

less you have the notes %
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A. In order to tell you the time I must refer to

my notes.

(After recess:)

Mr. Hackley: Q. You have referred period-

ically to toxic substances and during your cross-

examination you referred to nicotine caseinate. Can

you state whether or not nicotine caseinate is a

toxic substance?

A. Nicotine caseinate is a toxic substance.

Q. Hov\^ about nicotine sulphate?

A. Nicotine sulphate is a toxic substance.

Q. Taken from place to place, are the principal

constituent ingredients of Fuller's earth relatively

the same?

A. Well, there are some variances in the analy-

ses, but the general composition is a great deal the

same from place to place, yes.

Q. What are the primary ingredients of Full-

er's earth?

A. The primary ingredients are aluminum sili-

cate. That is nearly always associated with some

iron silicate, both hydrated materials.

The Court: Well, if there is a variance it de-

pends upon where you find it; isn't that true?

A. There is some variance, your Honor, but the

general characteristics of the analyses has those re-

sults. It is always a great deal the same, and there

[521] is nearly always some calcium and mag-

nesium present, usually a larger amount of cal-

cium present than magnesium, and some other al-
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kaline materials in the nature of alkaline mate-

rials, such as sodium potassium, but not present

as active alkalines present in the combined form;

and then there are minor amounts of other ingredi-

ents which have no bearing on the action of the

Fuller's earth.

Mr. Hackley: Q. What is Lloyd's Reagent, as

the term has been used in this case—just a work-

ing definition here.

A. Lloyd's Reagent is merely a form of Fuller's

earth which has been found to have a peculiar ad-

sorbing power for alkalines.

Q. Is Lloyd's Reagent a product, for example,

from Fuller's earth, something of that sort?

A. Well, Lloyd's Reagent is Fuller's earth.

Q. How does it differ in its exact form from

Fuller's earth?

A. Well, it is just a selected Fuller's earth.

Q. A refined Fuller's earth?

A. Yes, that is usually a refined product.

Q. What is Lloyd's Alkaloid Reagent?

A. It is the same thing as Lloyd's Reagent;

the}^ are synonymous terms.

Q. At Transcript p. 165 you were asked if casein

resinate might be formed in a reaction between

abietic acid with resm and casein, and I believe

you conceded that possibility? A. Yes.

Q. Have you any reason to believe that casein

resinate is formed or present in Alexander's prod-
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net, the defendant's product shown on Exhibit 16,

based upon your analysis of the product *?

A. No, I have not any reason to believe it is

present.

Q. Can you state from the standpoint of proba-

bilities whether or not you would expect such a

product to be present or to be formed there?

Mr. Lyon: Objected to on the ground the wit-

ness has not [522] qualified to answer the question.

The Court: Sustained.

Mr. Hackley: I did not get a chance to argue

that objection, your Honor.

The Court: I disposed of it without argument.

He said he did not make any examination. Then

you followed it by asking the probability.

Mr. Hackley: Well, I think there is a very defi-

nite distinction between the two classes of ques-

tion. One is

The Court: First he says he did not make an

examination. Is that true?

The Witness: Not for the specific purpose of

determining

The Court: There you are.

Mr. Hackley: I am asking a hypothetical ques-

tion whether in his opinion such a thing would be

done. That is the basis of an expert of this char-

acter, to give us those hypotheses. We have had

hypothetical question after hypothetical question in

the course of the cross-examination.
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The Court : Well, I will go back to my old method

in the hope that we will get through with this wit-

ness. How many days have you been on the stand?

A. Since Wednesday last, your Honor.

The Court: That is the first real test as an ex

pert

The Witness: Wednesday morning.

Mr. Hackley: He was on two hours and a half

for direct and tw^o days and a half on cross.

The Court: What are the probabilities in his

experience as an expert? That is so remote that

I do not think it can enter into the merits of this

case.

Mr. Hackley : Well, I will waive the question for

the time being. [523]

Q. Did you find any trace of alginic acid or

nicotine alginate in defendant's product?

A. No, I did not.

Q. Where in the Lindstaedt caseinate patent

1772862 did you get your proportion of 85 per cent,

casein, 15 per cent, nicotine upon which you based

your testimony upon that subject?

A. I got them from two places in the patent.

In the first place there is a claim directed specific-

ally to those proportions.

Q. What claim is that; just for the record?

A. It is claim 7.

Q. Read it, please.

A. **As a new composition of matter for the pur-

pose described the product of the reaction of 85
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per cent, or less casein and 15 per cent, or more of

nicotine alkaloid.

Q. You say you got it from some other place in

the patent as well?

A. Well, in the specification Lindstaedt refers

to those proportions. I will have to refer to it be-

fore I can tell you where.

The Court: Call it to his attention if you have

it there.

Mr. Hackley: I don't happen to have it here,

your Honor. So far as that goes, directing atten-

tion to the claim is enough for that answer.

Q. Well, line 85, page 1, is that it?

A. Yes, that is the other place. Do you want

that read?

Q. No, that won't be necessary. The claim fixed

the amount you used, is that correct?

A. Yes.

Q. What is stearic acid?

A. Stearic acid is an acid that is derived from

certain fats, animal fats, by chemically splitting

out the glycerin.

Q. As I recall your testimony, there was a pos-

sibility that nicotine and stearic acid might combine

chemically. A. Correct.

Q. That would be under proper reacting con-

ditions, I assume? A. Yes.

Q. What would be the resultant compound,

what would it be Imown as [524] chemically?
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A. Be known as nicotine salt of stearic acid.

Q. Would it be nicotine stearic

A. Yes, that is it.

Q. Is that term synonymous with the words

"nicotine soap" that were used here this morning?

A. That is one form of nicotine soap.

Q. It is a form of nicotine soap?

A. A form of nicotine soap.

Q. Considerable cross-examination was directed

to a portion of the resinous matter appearing on

the chart Exhibit 16 above the 75 per cent, thereof

appearing as rosin, itself, which I believe you said

was about 30 per cent, of the total mass.

A. That is all I was able to prove on the basis

of my analysis, was a 30 per cent, actual rosin.

Q. What you meant was that out of the 46 per

cent, of resinous material 30 per cent, you identi-

fied as the mixed amount of actual rosin, itself?

A. Yes.

Q. Did I understand from your testimony rosin

is just one of many resins?

A. It is just one of several resinous constituents

that were present in this product.

Q. Rosin is a resin?

The Court: Rosin predominates.

A. Rosin predominates, yes.

Mr. Hackley: Q. Wliat comprises the other 16

or 17 per cent, total of 46.7 per cent, of the total

mass?
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Mr. Lyon: We object to that on the ground the

witness has not been qualified.

The Court: He said he didn't examine it.

Mr. Hackley: No, your Honor.

The Court: Q. Did you? A. No.

Q. What was your testimony?

A. I testiiied that the material was not definite-

ly identified; however, there were some tests made

on it.

Mr. Lyon: He testified, your Honor, right now,

the material was not definitely identified, so how

can he state what it was? [525]

Mr. Hackley: We can find out if he knows.

The Court: It would go to the weight of the

testimony.

Mr. Hackley: Q. Tell us just how far you went

with regard to that other 16 to 17 per cent., and

what you discovered, if anything?

A. Approximately 10 per cent, of that addition-

al 16 to 17 per cent, would be identified, or was

identified as calcium resinate, and the whole mass

of material was identified as organic in character;

a material that would be classified as colloidal ma-

terial, a material of colloidal nature.

Q. Did I understand you to say 10 or 11 per

cent, of calcium resinate? A. Yes.

Q. What do you mean by 10 or 11 per cent.?

Do you mean 10 or 11 per cent, of the 46 per cent.,

or ihe total mass of 100?
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A. I mean the total mass, substantially 10 per

cent.

Q. In other words, in rosin and calcium resinate

you account for, your figures were 40 to 41 per cent,

of the 46 per cent, of total resinous material; is

that correct?

Mr. Lyon: Object to that as leading.

Mr. Hackley : It may be leading, but it is a sum-

mary. The witness has just said as to what he

arrived at. We have the record complete.

The Court: The witness may answer.

A. That is correct.

Mr. Hackley: Q. What can you say about the

other 5 per cent.?

A. Well, it is a material that is dispersible in

a weak caustic soda, which is a characteristic of an

acid colloid.

Q. You classed it as an acid colloid?

A. I classed it as a substance of colloidal na-

ture.

Q. Then will you tell me upon the basis of your

finding, a finding of colloidal substance 57.9 per

cent, in Exhibit 14, sample 1, [526] is correct for

the total colloidal substance as resinous material

or proteins that you found in this product?

A. That is correct.

Mr. Lyon: We object to that, your Honor.

Mr. Hackley: It is a summary, your Honor.

The Court: I will allow it.
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Mr. Hackley: Q. Do I understand—and you

can correct me if I am wrong—that the same an-

swer which you have given in the last series of

questions were directed to sample 2, Exhibit 15

and sample 3, Exhibit 7?

A. That is correct.

Q. Now, state whether or not in your last tes-

timony you have accounted for the total amount

of resinous material and total colloidal substance

as shown on the chart as resinous material and pro-

tein in the three samples analyzed?

A. Yes, I have.

Q. Did you find any molasses in the defendant's

product? A. No, I did not.

Q. Did you find any evidence of it?

A. No, I did not.

Q. Can you state whether or not one skilled in

the art, as you have used that term and understand

it, apparently, would have any difficulty in making

Alexander's product, defendant's product, by fol-

lowing the Lindstaedt patent in suit?

Mr. Lyon: That is objected to as not redirect

examination.

Mr. Hackley: It is certainly within the scope of

the direct examination.

The Court : I will allow it.

Mr. Lyon: And further, I object to it as assum-

ing something about the composition that this wit-

ness has not been able to testify to, he don't know

what it is yet.
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Mr. Hackley: That is the whole story about this

product, he accounted for it down to the last 1 per

cent.

Mr. Lyon: I think the testimony shows that

there was about 70 [527] per cent, which he has

not identified and does not know what it is.

The Court: I will allow the question.

A. It is my belief that a product of the exact

character, as far as function is concerned, as the

defendant's product, could be made from the teach-

ings of the Lindstaedt patent,

b Mr. Hackley: Q. As far as the function is con-

cerned—withdraw that.

Mr. Lyon: I move to strike that, *'as far as the

function is concerned.'' The witness is not quali-

fied.

Mr. Hackley: The function was stricken some-

time ago.

Mr. Lyon: I am speaking of his answer about

the function of it.

The Court: Read the answer.

(Answer repeated by the reporter.)

Mr. Lyon: I move to strike it on the ground

that the witness is not qualified to say anything at

all about the fimction.

Mr. Hackley: If your Honor please, that was

the subject of the entire cross-examination. Mr.

Lyon referred to function. I think that is per-

fectly clear. I cannot see any doubt of it.



500 Farmers' Coop. Exchange, Inc,

(Testimony of William D. Ramage.)

The Court: I will allow it to stand.

Mr. Hackley: No further redirect examina-

tion.

Recross Examination

Mr. Lyon: Q. You said that Lloyd's Alkaloidal

Reagent is a selected Fuller's earth"?

A. That is correct.

Q. It is selected for its colloidal absorptive

powers, is it not?

A. That is my understanding.

Q. And Fuller's earths differ with respect to

the colloidal absorption power, don't they*?

A. That is correct.

Q. Some may have very little colloidal power

and some great colloidal holding power: isn't that

true'? A. That is true. [528]

Q. Did you ever try, from the disclosure of the

Lindstaedt patent in suit to make a product like

the Alexander product?

A. No, I never have.

ISfr. Lyon: I think, your Honor, that is all.


